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Overpayment of envirommental differential

DIGEST:
Prevailinc wage ermnlovees of the Devartment of the

navy whoce vositions incliuded “buiit-in’ environ-
mental differentials were dawneraded one erade to
positions in which differentials were not “built-in"
but were paid under subchapter $8-7, FPM Supple-
ment 532-1. After the Civil Service Cormission
directed these emnlovees to be restored retroactively
to their former nositions because of nrocedural defects
in the downeradincs they are not entitled to the hinher
- grade pay plus differentials of the lower grade since
the FPM Supplement differentials are not pavable to
emplovees whose vav rates included 'built-in’’ differ-
eutials rai_ing their rates one orade until their
grades are proverly reduced to eliminate the "built-in"
differentials.

This 18 a request for a decision whether certain wage board
employees of the Devartment of the llavv who have been restored to
hirher nrades as a result of an anneal are liable for rei:bursement
of environmental differential payments made while the employees were
in lower grade positions.

It ig stated that in late 1970 a number of naval activities
were directed to chanre to lower grade a large number of vrevailing
wage rate emnloyees. This action resulted from the anplication of
the Coordinated Federal Wace Svatem (CFUS) environmental differ-
ential pay plan approved by the Civil Service Commission. The nevw
environmental differential pav plan provided pavment for exvosure
to specified environmental conditions by a sevarate pay differential
'instead of by sgiving credit for these envirommental exposure factors
4n the job-gradins process. Since the Departnent of the Navy had
heretofore considered these factors in the job-grading process of
certain ratings, it was necessary to reevaluate these jobs without
consideration of the unusual hazards, physical hardships, and
working conditions. This reevaluation regulted in a one-grade
reduction in wage grade of all the jobs affected. A larce number
of these employees i{iled appeals and approximatelv 200 of them have
been restored retroactively to their former grade and pay. As a
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result some employees, upon being restored to the higher grade,
were determined to be entitled to less money because the vay of
the lower crades plus environmental differential was in excess of
the pay under the ola system when the empioyees were paid the
salarics of Lizher grodes which included "built-in” environmental
differentials.

Tho Departuent of the Navy interpreted decision B-17£051,
July 14, 1972, to precluie the pavment of environmental differ-
entials pertaininz to lower grade level assisnments witi the pay-
ment of the hizher srade level wares to which the employees were
retroactively entitled in accordance with the Civil Service Com~
nisaion determinations. The Devartment has advised that when the
grades- of the ermlovees affected were lowered specific differentials
were established and some emnlovees received low environriental dif-
ferentials while others received hicher differentials. Pursuant to
the Departnent's cdetermination as indicated above we understand that
those emnloyees who were reduced in prade and assifned a low rate
differential were enctitled to receive the same pay when restored to
theilr former crades either by virtue of the two rates beine the sane
or uncer the pay savinps provision of Federal Personnel Manual (FPM)
Supplement 532-1, section S8-71(5), quoted below. On the other hand
those employees who were assicned hisher rate differentials upon
grade reduction were entitled to receive less pay upon restoration
to their former c~rades. ihe Department has aavised the latter ciass
of employees that they received excess pavments during the period
they were erroneously paid at the lower vay rates with the hirher
differentials and that such ex:cess payments are subject to waiver
under the provisions of 5 U.S.C. 5584. The affected emplovees,
through their union, contend that they are entitled to pav at the
restored pay rates plus the aovrovo_iate environmental differentials
which were determined to be apvlicable to their vositions upon
implementa~ion of the CFWS environmental pay differential plan. In
support of their contention they cite decision 5-170182, December 26,
1973. That decision held that when 1t was determined that a dif-
ferentizl under subchapter S8-~7 and Anpendix J of FPM Supplement 532-1
was applicable on the effective date of such regulations, November 1,
1970, it was pavable from that date although such determination was
made at a later date.

Section S8-7c, FPM Supplement 532-1, provides in pertiment
part:
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"k % % Exposure to a hazard, physical hardship,
or working condition listed in Avppendix J is not
taken into consideration in the job-grading process,
and additional pav for exposure to these conditions
is provided onlv throuch the environmental differ-
entials authorized by this section.* * *

Section S8-71(5) of the FPM Supplement provides:

"(5) When the pav erade of an emplovee's
position i3 reduced in order to eliminate consideration
from the grading process of a hazard, physical hardship,
or working condition of an unusual nature as provided
for in Appendix J, and when it is clearly established
that the consideration directly resulted in at least
one additional grade, the employee's rate of pay will
be the higher of:

"(a) His rate of pay before the job grading
action was taken; or

"(b) The scheduled rate of pay for his position
after the job ¢rading action plus the ap~
propriate pay differential."

In decision B-176051, supra, it was held that the provisions of
the FPM Supplement did not cover the situation where a reduction in
grade to eliminate a ''built-in‘’’ differential and to assiom a separate
differential was delaved bevond the established date for conversion.
Therefore, it was held that an employee was entitled to the pay of
his grade with a "built-in' differential until the position had
been properly downgraded. That case also involved the payment of
a separate differential in addition to the '"built-in" differential
under the old system. It was held that the separate differential
paid under the old system as well as the '"built-in' differential
should be pald for the period before the position was properly
downgraded. However, the differential under the new CFWS was not
authorized to be paid for that period.

In the instant case the employees involved occupied positions

the pay rates of which included a 'built-in'' environmental differential.
Pursuant to the provisions of the FPM Supplement the Department of
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the Navy downgraded the positions of the emplovees involved to
elininate the ‘“‘built-in" differential and set an appropriate
separate differentizl. The Civil Service Commission held that such
actions were procedurally defective and ordered the emnlovees restored
to their iorzer fraves. odlace taoe expioyvees were not Droveriy aown-
graded and their positions had a “"built-in" differential tihe vepart-
ment of the Navy held that thev were entitled to their former pavy
rates without anv ancitional Jdillerentiad uncer the ¥l Supplement.
We have considered the contention of the emvlovees that decision
B-170152, sunra, snould povern their nav entitiement instead oI
B-176051, suonra. GHowever, in b~170182 the employees' pay rates did
not have a "'built-in' differential and the asency held that the emn—
ployees were not entitled to any differential. Subsequently the
agency accepoted an arbitrator's determination that the emplovees
were entitled to n differential, Since the arency in tihe instant
case has at all times recognized that the employees were entitied

to a differential, the cuestion of whether or not to pav a ditfer-
ential from the effective date of the FPM Sunvlement or from the date
of a determination that an environmental differential is pavable is
not involved. Rather the question 1s the rate of the differenticl
during the periods when the ermiovees' reductions in arade were in
force., The FPM Sunnlement provides that unon conversion thereunder
the pay of positions with "built-in" differentials will be adjusted
to eliminate such "built-in' differentizl and the ermlovee's rrade
reduced if the inclusion of the differential resulted in an increase
of at least one frade. An eppropriate differential was to be assismed
to the converted nosition. There is no provisicn that the emvlovee
may receive a 'built-in” differential plus a differential determined
in accordance with the FPM Supplement.

In view of the above and since the emnlovees were not prooerly
downgraded, we hold that the emplovees are entitled only to the pay
of the grades to which they were restored until such time as they
are properly downgraded and assigned appropriate environmental
differentials in accordance with the pnrovisions of the FPM Supplement.
It would be ineauitable to permit these emmlovees to have the beneiit
of both the 'built-in" differential avplicable under the old system
and the '"add-on' differential apvlicable under the new system. Further,
it was held in B-176051, supra, that employees were entitled to pay
under the old system until they had been properly converted to the
new system even though the conversion was unaveidably delayed beyond
the date established by the CSC for such conversion.
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It {5 also noted that section 5596 of title 5, United States
Code, provides that an employee of an azsency who, on the basis of
a timely aoveal, is found by anpropriate authority under applicabie
law or reguiation to have undergzone an uniustitied or unwarranted
person.el action is entitled. on correction of the nersonnel action,
to receive ror the neriog ror which tne nersonnei action was in
effect an amount equal to the pay, allowances, or differcntials, as
applicable, that the ermliovee normallv would have earned durins the
period 1if tne personnei action nad not occurred.

The employees in question all were res*~red to their former
positions in which they were entitled to higher basic pay pursuant
to an order of the C5C and each is entitled to backpay benefits to
the extent authorized by the provisions 5 U.S5.C. 5596 which reads,
in part, as follows: i

“(b) An emplovee of an acency who, on the basis
of an administrative determination or a timely appeal,
is found by appropriate authority under annlicable
law or ren~ulation to have undercone an unjustified or
unwarranted personnel action that has resulted in the
witndrawal or reduction of all or a part of the pay,
allowances, or differentials of the employee—

(1) 1is entitled, on correction of the
personnel action, to receive for the period
for wvhich the personnel action was in effect
an amount equal to all or any part of the pay,
allowvances, or differentials, as avplicable,
that the employee normally would have earned
during that period if the personnel action
had not occurred, less any amounts earned by
him through other employment during that
period; and

"(2) for all purposes, is deemed to
have performed service for the agency during
that period, except that the employee may not
be credited, under this section, leave in an
amount that would cause the amount of leave
to his credit to exceed the maximum amount of
the leave authorized for the employee by law
or regulatior."
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Under the quoted provision the most an emplovee is entitled
to is the pay he would have received had he remained continuously
in the position to which he subsequently was restored. There is
no authoritv under which he may be paid the higher pay of the
former position walch incduded toe wullt-iu  ocidferentiai and iz
addition the dilferential pay tnat would have been vayaole had he
remained in the new vosition. Tollowine resteration he would con-
tinue in tne o.aa DoLiEl0a untii, oy an appropriate personnel actien,
his status is changed.

In recomputing the pay, allowances, and differentials the
agency shall include chances in pay rates by reason of wace survevs,
adninistrative action, law, or other changes of ceneral application;
chanzes in allowances or differential rates: within-grade or step
iccreases or cther neriodic increases which would otherwise have
becone due; or any other chanzes which would effect the amount of
pay, allowances, anu ciiierentials which tie emniovee would have
earned had it not been ror the unjustified personnel action., Thus,
under that provision, aiso, it was avpropriate for the Department
to recompute tae pay of the enmlovees involved under the old system
without resard to eatitlements under the new svystem.

If after restoring the employees retroactively to their former
grades with their salaries commputed in the manner described above
it 1s determined that tne employees have been overvnaid because tae
wages of the lower grades plus the envirommental differential were
ir excess of the wages in the hizher grade, the emplovees concerned
are indebted to the Government for such overrayments. lowever,
such ov:rpayments would be subject to waiver under 5 U.S.C. 5584
either by the Comptroller General or the Secretary of the Navy as
the case may be. See 4 CFR 91.1 to 93.3.
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