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B~175485 July 3, 1973

Davideon, Brantmun and Schwartz

The Vestminster Building

110 South Dearborn Street ~ Suite 1020
Chicapo, Illinois 60603

Attention: David Davidson, Esquire BEST DO \
Gentlenens '

We refer to your letter dated November 14, 1972 and subsaquent
corraspondence written on beh21f of the O'Briea Machine Company in
vhich you request that the withholding of sums due your client under
various contracts be atopped and that your client be paid for ull
pums properly invoiced by hin for mateviels deliverad,

The folloving facte ss raeported by the Defense Supply Agency,
and vhich do not anpear to be in dispute, serve as relovant back-
ground information for consideration of thie case,

On October 20, 1967, George C, O'Brien and the O'Brien Gear and
Machiae Corpany waere suspended from contractinyg with the Department
of Dafense rer thres years by the Dafense Supply Anency (DSA) upon
receipt of inicrmation that O'Brien Gear and lMachine Company had
furnishad the Covaraaent a falsified .artificate of testing in the
perfornmance of & rovernment contract. Subsequently, a fifteen count
indictrent vas retvrned apainst O'Brien and O'Brien Gear and Machine
Corpany on Jan.a.ry 30, 1969, in the U, S. District Court for the
vorthern Distraee of Illinois, Tastern Division. To protect the
iaterent of the Governmment, funds due O'Prien Cear and Machine Company
wvere ithheld by DSA and the Militarv Depertmonts.,

On January 19, 1972, the Renegotiotion Board entered an order de-
termining that O'Lrien Gear and ilachiune Company realized excesoive pro-
fits in the amount of $250,000.00 for ite fiscal ycar endine September 30,
1967, Pursuant ro Section 193 of the Renegotiation Act of 1951, as
amendod, 50 U.S5.C., App, 1218, O'Brien Gear and lachine Corpany filed a
petition in the Court of Clains seekinp a redatermination of the Renego-:
tizction Board's Order (Ct, Cls. Yo, 105-72)., On October 27, 1972,
inagmuch as O0'Dricn Cear znd lachine Company had not posted a bond to
gty exacution of the Buaréd's order, iudeenont wvas entered in the
Coverrmant's Favor in the nat smount of $157,422,5% (%he £250,000,00
losp a ten eroeiv of $02,867,45), It 4s in satisfaction of this
judrenent that the withhelding in queostion wwinec cffected.
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In March c¢f 1872, the O'Brien liachine Corpany was established
and a charter iscued by the State of Illinois, Tuis cormpany success-
fully bid on various prime contracts with the Federal Govermnent,
These contracts wero apparently completed, end the 0'Brien Hachine
Comnany subrmitted invoices for payment to DCASR, Chicago. O'Erien
Machina Company was informed, however, by 0ffice of Counsel at DCASR,
Chicaro, thet pavnments would not be made to that corporation and
monies would be used as an offset against sums due and owing to the
United States by the O'Nricn Gear and achine Company.

You contend that the O'Brien Gear and llachine Company and the
O'Ericn “achine Corpany are distinct, separate, leral entitics, and
aa such, funds owed by one may not oe collected from the other,

You state that vhile some couvrt cases have perrmitted the corporate
entity to be disreparded under certein circumstances, such as vhere
the entity wvould present an obstacle to the due protection or en-
forcerent of public or private ri .g, or where there is an attrempt
to avoid a clear lopislative purpcse, such circumstances arc not
present in this case, Additionally, you state that althouph legal
entities have been generally disreparded where they are used as a
cloil: or cover for fraud or illenality, that no facts are set forth
either to show freud or illeralicy in the creation of the lepal
entity of 0'Brien Machine Corpeny as a distinet corporation. You
thus maintain that the withholding of funds from O'Brien achine
Company for dehts oved by O'Bricu GCear and <f{achinc Company is
ivproper and {llenal,

Based on the evidence subritted to this Office, it appears that
bouth the O'Brion Gear and Machine Conpany and the 0'Brien Machine
Coppany are located at the sane addre«s, use the same machinery,
have the same officers and are ovmed and controlled by the sane
perron, . In this reopect, a preavavd survey of 0'Brien Mackinc
Company dated July 25, 1972, determined that the hidder had neanu-~
fectured simdlar itens for the Covernment on previous contracts end
that "0'Ericn !'achine Cempany wag previously knoim a3 O'Bricu Cear
and Yachine Company * % # [and]) only the nane of the company has been
chanped," .

\Mile the general rule, as you correctly point out, is that e
"corporation will be looked upon as a distinct laepal entity, it de
equally well settled, as you also aclkmouvledre, that courts will look
beyond a corporate entity wvhenever juctice requires and will fo behind
such entity to determine an attemnted evasion of Federal liability.
See Folroliva Co. v. Coawey, 43 F. 2d 226 (W.D, Wianc, 1930); B3-92380,
April 3, 1950; L-12405%, v Yarch 28, 1956,




The relationshinp of the two corporations In the instant case
appears tc he somewhat analofous to the asituuclon considered iu
our decision B-16443, Yay 10, 1941, 1In that case we stated:

It would appear from the facts of record that both
corporations were owmed and operated by the Strawitz
farily, that the second corporation was orcanized in
substitution for the first, and that the reason for
dissolvinp the first corporation and organizing the
second corporation may have been for the purpose of
escaping lepal accountability for obligations agafnst
the first corporation. '

In nuch a nase the courts have held thut the lepal
fiction of corporate entity will be disrocpairded and
action will be in accordance with existing facts.
See 16 Comp, Gen, 12, and the decisions therein
cited.

In view of tha facts of recoxrd, ve believe that the action talien
) by the Defense Supply Asency in offsettinpg funds owed the 0'Brien
(: ltachine Company against debts of the 0'Brien Cear and Yachine Company
i3 propar, aad therefore should be affirmed,

v Sincerely ‘yours,

PAUL G, DELTLING

For the onnnerolles Gensral
of the United States

BEST ROCUMENT AVAILABLE






