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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548
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Claude Michael

A Divigion of Merghall Industries
9674 Telstar Avenue

EL Monte, California 91731

Attention: Mr, Mike McBride
Gentlemen:

Further reference is made to your letiter of February 29,
1972, and subsequent covrespondence, comverning the award of a
contract deted December 23, 1971, to H. N, Bailey and Associates,
under invitation for bids DAAFOL-T2.B-0504, issued by the United
States Army Weapons Cowymand, Rock Isiand, Illimois, as o total
silall business set-aside, for the procurement;of zaldering irons.

Three blds vere recelved and opened on Novenber 3, 1971,
The low bid, from Hexmcon Electric Company, was found nonresponsive,
Your bid, which was next low, vepresented that the moldering iron
would be manufactured by UNGAR, a large businese, Since the pro-
curement was 5 small busingss set-sside, reguiring the items to be
maufactured by o amall business concern, your bid wags rejected as
nonresponsive, Since the next low bld, from H. N. Bailey and
Associstes, included the required small business self certification,
it was considered eligible and sward was made to Bailey on December 23,
1971. You were notifled by the contracting officer of this award by
latter dated Jamuary 5, 1972,

By letter dated February 29, 1972, you advise the conmtracting
officer that:

“To the best of my knowledge, H. N. Bailey & Associates is
also supplying products manufactured by UNGAR in filling
this eontrect.

"Again, to the best of my knowledge, H. N. Balley &
Agsociates, however, does not disclose that he im melking
this purchase directly from UKGAR, but from ancther small
businesg concern called Kit Pack Company locuted at the
same sddress as H. N, Bailey & Associates, Santa Ama,
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Csalifornis. Further, I understand that the Kit Pack
Company is purchasing these parts from UNGAR on a Kit
Pack purchaze order and H. N. Bailey & Associastes, in
turn, is repurchasing them from the Kit Peck Company;
thus implying that the perte in question ars not being
purchased from UNGAR, & large business concern, but
fron Kit Pack Company, & small businesz condern.

"Additionally, both companies to the best ‘of our
knovledge, are owned and contyolled by Harvy N. Bailey,
who according to Dunn & Bradstreet iz listed ss president
of both companies,

“If the foregoing information is correct, H. N. Bailey &
Associates was awarded the Rock Island contract through
& technieallity that we did not employ, ut a price higher
than our guotation; counsequently, we together with the
govermment and public are penslized by forthrightly dize
closing that we were purchasing the gpecified

directly from UNGAR, & large business concern,”

The sames information was ineluded in your letter to our Offics.

The recurd shosis, based upon an investigation by the Defense
Contract Admmiatra:hien Barvices District, Anaheim, California, that
the H. N. Bailey and Azsociates Company i a 2mall business msaie
facturer, but 1s in fact purchaaing the unite under & subcontract
from the Kit Pack Compary, a small business concern separately owned
by the same people who own H. ¥, Bailey, and loested at the same
address. DCASD further advises that Kit Peck Company is buying
patented component parts from Eldon Industyies, the parent company of
UNGAR, & large business, snd manufacturing the soldering tips and
totally sssexmbling and packsging the complete units,

Our Office has held that, so long ms the small business firm,
vwhich has subcontracted a major portion of the work to large business,
makes some gignificant contribution to the manufacture or production
of the contract end item, the contractusl requirement that the end
item be manufectursd or sced by small business concerns been
met, See 49 Comp, Gen. Hl/43 (1969), and 39 Comp. Gen, 43541959).
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Bince the Kit Paek Compeny, & smmll tusiness concern, is pers
forming work which alpnificantly contributes to the manufBoture of
the end items, it is comgluded that the end item is, in sigrificant
part, produced by small business. Although 1L sppexrs that X, K.
Balley is rot the manufacivrer of the item to be supplied under the
subject procuyement, it uns nevertheless gualified for award az n
"seal) boginezs nommarnufacturer” under applicable SBA regulations
becanse it is furnighing the product of a small business concern, Y
See section 121.3+B(b) of the SBA regulations and b Comp. Cen, 2700
(1964). In coubrasy, your bhid wes rejected since you indiemted that
the entire end iiem wvould be manufactured by « large Buginess,

Furthermore, urder spplieshle regulation, the contyacting
officer wvaa rveguired to accapt H. N, Balley'z selif-caxtifioation of
being a small businesg and the manufacturer of tha items o be furnished,
uniess he posseassd informetion to the conbtrary, which i inddicated
beve, Armed Services Prosmerement Regulstion 1-703{a}{2}.V/Also, the
regulations provide that & gize protest will be considered timsly only
ir it is submitted to the contresting offioer within £ive working daysz
after bid opening. Where such protest is not timely or is recelved
after avard, SRA is 10 be advised oy the purpsse of conpldsretion
in eany fukure procurcoants,

Accordingly, ymr:pmtas‘t fa denied,
Very truly youvrs,

R.F.XELLER

ISP pomptroller Genewal
of the United States






