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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548
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e Honorsble Vance Hartke, Chairman
gubcomud ttee on Surface Transportation
(mittee on Comnerce

fmittes o Cors S

4
-—Zpsr Mr, Chairmans-

This 18 in reply to your letter of March 30, 1976, submitted jointly
vith Senator Warren G, Magnuson, Chaiman, Committee on Commerce, re-
" questing our review of the purchase of the "Northeast Corrider” om April 1,
1976, by the National Railroad Passenger Corporation (Amtrak) from the
consoudated Rail Corporation (ConRafl), The Federal Railroad Admin-
Zigtration, Department of Transportation (DOT), has taken the position

that tha Antideflciency Act, 31 U.5.C, 8§ sss,pﬁnfn, prohibits it from
St

fjroviding grent funds to Amtrak to directly or indirectly finance the
jurchese. Por reasons to be discussed below, we beliave that the purchase
wus not legally objectionable and that the withholding of grant funds was
ot justified,

¥ Since our consideration of the issues inmvolves the complex interrela-
tionship of seversl statutes, we will outline the pertinent statutory pro-
“visions before proceeding to discuss the issues.

ke

STATUTORY BACKGROUND

Faced with the potentislly massive disruption of rail services io

- -Zcertain areas of the country due to the insolvency of several rallroads,

% (ongress enscted the Regional Rail Reorganization Act of 1973, Pub, L,

o, 93-236 (January 2, 1974), 87 Stat. 985, 45 U.S.C. §8 701)et seq. The

#23 ket prasented a scheme for the reorganization and consolidation of the

a7 Mnkrupt reilroads, with the ultimate goal of providing adequate and
Zficient rail services, Congress recognized that a major element of any
a'lR:h reorganization wasg the revitalization of rail transportation in the
4 Mortheast Corrider,"” the densely populated and hesvily urbanized strip
afrom Boston to Washington, Congress further recognized that Amtrak must
2hlay a major role in the reorganization of reil passenger service in the -

" Alortheast Corridor. .
45 vsC 71 Gl I 1978)
Title Il\éf tha Act estabfuhed the United States Railway Association
§ (USRA), a nonprofit government corporation of the District of Columbia, and
# tharged it with the reorganization's central planning function. USRA was
5 Urected to prepare a Preliminary System Plan and 2 Final System Plan; the
latter of which was to go into effect after approval by Congress and review
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the three-judge Special Court provided for in section 209¢ Title III!{/
the Act established ConReil as a "for-profit corporstion established

or the lews of 2 Stste" and gpecified that it 'shall not be &n sgency

or instrumentality of the Federsl Govermmenmt." 45 U,S5.C. § 741{b}{Supp. 1V,
1974}, CenRsil was directed to ecquire properties from the bankrupt rail-

% cads &nd to recouvey such properties and/or operate rafl services thereon

s provided in the Pinal System Plan,

Ths Act expraesaly recognized the desirability of the acquisition of

2 cactein zail p tiies by Amtrak. Thus, section 206(c¢){1)(C), 45 U.S.C._-
“F § 116{e)(1)(C)\/{Bupp. IV, 1974), directed that the Final System Plan

¥ iesignate which rall properties--

"shall bs purchesad, lessed, or otherwise scquired
from /ConRail/ by ths National Railroad Paseenger Corpora-
tion in accordance with the exercise of its option under

section 601(d) of this Ast for improvement to achieve the

goal set forth in gubsection (a){(3) of this section.”

“ths establichment of {mproved high-speed rail
passengar ssrvice, conmsonant with the recommendations
of tha Secretary in his report of September 1971,
entitled “Recommendations for Northesst Corridor

Tran tation,'" 3751
; fpox 45 yse 771 é;{/{ g "57:"/
;Sacuon 601(6)(1),\/87 Stat, 1021, Provided as follows:

“Rail propertiss designated in sceordance with sece
tion 206(c)(1)(C) of thia Act shall he leased or may (at
its optiocn) be purchsssd or otherwise scquired by ths
Hatfonal Rallvoad Passengsr Corporation, The Corporation

Lconaai}] shall negotiste en sppropriate zale or lease

] the

bl R R )

agreenent with tha National Railroad Passenger Corporation
ag provided in the finsl system plen.”

USRA issued the Final System Plan on July 26, 1975, The Plan defined
Northeast Corridor as--

"such proparties presently used in passenger operstions
on the /Perm Central Trsasportation Co.7 main line route
bstwesn Boston and Weshington, D.C. via New London and the
Hell Gate Bridge, including all main line tracks, structurea,
power and control systems, stations, platforms, passenger
yards and shops."
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tnited States Railwey Associstion, Final System Plan for Restructuring
- peilronde {u the Northeast and Midwest Region Pursusnt to the Regionsl

fell Reozgsnization Act of 1973, Vel. I, p. 42 (July 26, 1975). Tne plan

"ﬂma,-? . SR
I3 .4, v

‘s For the ownership of resources was baszed in part en the principle that

3 "Lw_/bcra freight and pasgenger operations both use a facility, the dominant

& yper chould own the faci{lity and bear all the costs of that facility except

T those which could be svoided if the minority user were not present.” Id.,
- gt 41, The designations requirad by section 206(c)(1)(C)7of Pub. L. No.

: §3=235 are contained in volume I of the Plen, Part II, Appendix Section C,

Pu.l 323-326, s

On Pebrusry 5, 1976, Congrass enacted the Raflroad Revitalization

 4nd Ragulata ry Rsfomm Act of 1976, Pub, L. No. 94-210, 50 Stat. 3L,
)

bf Pub. L. No. 94-210, 90 Stat. 120, provides as follows:

"“TRANSFER OF RAIL PROPERTIES,--The Corporation ConRail/ s
on ths date of conveysace pursuant to section 303(b)(1) of the
Raglonal Rail Reorganizstion Act of 1973 {45 U.5.C, 743), shall,
by purchaza or lease, transfer to the National Railroad Psssenger
Corpozation all rall properties designated pursusut to section
206{c)(1){C) and 601(3) of ths Regional Rail Reorganization

Act of 1973 (45 U,5.C, 716(e){1)(C) and 791(d)), and it shall,
within 180 days after the date of ensctment of this title,
exgcute agreemsnts providing for the National Railroad Passenger
Corporation to amsume (1) all oparational responsibility for
intercity rall passenger services with respect to such prop~
erties, and (2) control and maintenance of the properties
trangferred. Such parties may agree to retaining or tranafer-
ring, in vhole or in part, operational responsibility for rail
freight or commuter rail services in the area specified.”

L H5VS € bo)

Toaction 704(83(3)(8) /50 Star. 129, authorized the appropristion to the
‘38ecretary of Transportation, for payment to Amtrek, of 585,182,956 to
scquirc tha propertiss of the Northeast Corridor.” Section 705(b),
s8¢signated a3 & “conforming smendment," amended section 601(&)(1)Xof

QPu'b. L. No. 93-236, supra, to read a3 follows:

¥

“«

R 2 N L R P

"Rall properties designated in accordamce with sec-
tion 206(c){1){C))of this Act shall be purchased or leased
by the National Railroad Passenger Corporation. The Corpora-
tion ahall negotiate an eppropriate sale or lease sgreement
with the Natioual Railroad Passenger Corperation for the
properties designated for transfer pursuant to section
206{c){1)(C) of this Act (45 U.5.C. 716(c){1){C)), which
shall take sffect on the date of conveyance of such
properties to the Corporation.”
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' gection 706{d) of 5. 2718, the derivative source of section 705(b), had
jivected Antrak to purchese the Northeast Corridor properties. The sec-
tion wae reviged in conference, st the suggestion of DOT, to give Amtrak
-the authority to lesse a3 well as purchase. H.R. Rep, No. 94-768 180 (1975).

v

AMTRAK FUNDING: AUTHORIZATION AND APPROPRIATIONS

- aummvgn -me;m&mw'\‘s

. Amtrak wes agtabli pursuant to the Rail Passenger Service Act of
*"1970, 45 U.S5.C. 88 50} et seq. It iz a for-profit corporation whose pur-
?%pou {s to "provide {ntercity rall passenger service" and, 1ike ConRail,
{s not an “agency or establizhmemt of the United States Covernment.”
45 U.5.C. # 541Y(1970). In 31 U.S.C. 2 856(6}{Supp. IV, 1974) it is (as

is ConRail) designated as & mixed-ownership Government corporation.

Govermment financla]l sssistance to Amtrak has taken twg fomms--grants
_and loan guarantees, authorized by 43 U.S5.C. 88 60Iiand 602V4espectively.
iln 1972, Congress limited the application of funds obtained under guaranteed

gloans to cspltal expenditoras. Pub. L. fo. 92-316 [iume 22, 1972), 3 W

P56 stat, 227,231, See our decisions at B-175155/Septembar 29, 1972;
3-175155(2) ‘dpril 22, 1975, Ssctioans 60Ifand 602){%1'3 most racently

Pmended by the intrak Improvement Act of 1975, Pub’ L. No. 94-25 (May 26,

£1975), 89 10{snd 11,89 Stat, 90, 92. Pertinent portions of the curremt

? version of éections 601 and 602 are set forth below:

"§ 601, Authorisstion of sppropriations

"{s) Thare are authorized to be appropriated to the
Secratary for the bemsfit of the Corporation in fiscal year
1971, $40,000,000, and {n subsequent fiscal years through
June 30, 1975, a total of $597,300,000, There are authorized
to ba apprepriated to the Secretary for the benefit of the
Corporation (1) for the payment of operating expenses
for ths basic systen, end for operating and capital expenses
of intercity rail passenger service provided pursuant to sec-
tion 563(b) of this title, $350,000,000 for fiscal year 1976,
$105,000,000 for the transition period of July 1, 1976, through
September 30, 1976 (hereafter in this section referred to as
the 'trensition period') and $355,000,000 for fiscal year 1377;
and {2) for the payment of cepital expenditures of the basic
system, $110,000,000 for fiscal year 1976; $25,000,000 for the
trangition period; and $110,000,000 for fiscal year 1977. Of
the amounts suthorized by classe (1) of the preceding sentence,
not more than $25,000,000 for fiscal year 1976, $7,000,000 for
the transition period, and $30,000,000 for fiscal year 1977
shall be available for payment of operating and capital ex-
penses of intercity rail passenger service provided pursuant e
to section 563(b) of this title. Funds appropriated pursuant =
to such suthorizstion shall be made available to the Secretary

T K
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during the fiscal year for which appropriated and shsall

rengin gvailable unti]l expended. Such sums shell be

peid by the Secretary to the Corporation for esxpenditure

by it in sccordance with spending plans spproved by Con-

gress at the time of appropriation end general guidelines

estadblished annually by the Secretary, Payments by the

5 Secretary to the Corporation of sppropriated funds shell be
2 made no more fraquently than every 90 days, unless the

3 Corporstion, for geod causs, requests more frequent payment o

§ before the expiration of any 90-day period.” — — -

Lol -

¥, TR 8

"s 602, OGuarsntee of loans

"(s) The Secretary is authoriped, on such terms and
conditions as he mey prescribe, and with ths approval of
the Secretary of the Treasury, to guarantee any lender or
lessor asgainst loss of principal and interest or other
contragtual commitments, including rentals, on securitiss,
obligations, leasas, or loans {including refinancing thereof)
fzsued to finance the upgrading of roadbeds, and the purchase
or leass by the Coxporation or en agency of new rolling stock,
rehabilitation of existing rolling atock, reservation systems,
gwitch and signal systems, and other capital equipment and
facilitias necessary for the i{mprovement of r&il passenger
gervice, The maturity date or temm of such sscurities,
obligations, leases, or loans, including all extensions and
yvenswals thereof, shall not be later thean 20 years from their
date of issuance,”

Pub, L. No, 94-25 did oot provide any additiona] loan authority, the ceiling
§ remaining at $90,000,000 /45 U,S.C, # 602(6_2/ and, for the first time,
& provided specific authorizat:lon for capital grants under section 601,
. H.R. Rep. No. 94-119, 7 (1975).

e The basic appropriation for grants to Amtrak for the current fiscal
3 Vear is contained in title I, Department of Transportation and Related

4 Agencies Appropriation Act, 1976, and the period eud‘/g September 30, 1976,
4 Pub., L. No, 94-134 (Novamber 24, 1975), 89 Stat., 695; 704:

"GRANTS TO THE NATIONAL RAILROAD PASSENGER CORPORATION

"To enable the Secretary of Transportation to make
grants to the National Railrosd Passenger Corporation,
$440,000,000, to remain available until expended, of
which not more than §$328,800,000 shall be aveilable for
operating losses incurred by the Cerporation, and of which
$1,500,000 shall be available for & rail passenger-terminal
and facil:ltics at Baltimore-Washington International Airport.

-5-
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"For 'Crents to the Netional Railroasd Passenger
Corporation' for the peried July 1, 1976, through
September 30, 1976, $124,700,000, to reuain aveilable
until expended, of which not more than $9%9,700,000 shall
be availadle for operating losses incurred by the
Corporation,”

. t e e
5 et “, i DA
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These amounts Include the ampunts authorized by Pub, L. No. 94-25}’fot
if capital grants, H.R. Rep, No. 94-331, 32 (1975),

DAL or S

In eddition, Congress made mppl?nttl railroad appropriations on
3 march 30, 1976, by Pub. L. No. 94-232,Y90 Stat. 293, providing for addi-
4 tionsl grants to Amtrak as follows:

"For sdditionsl smounts for 'Grants to the National
Railrosd Passenger Corporation', $36,500,000 to remain
available unti]l expended: Provided, That not to axceed
$21,200,000 in fiscal year 1976 and $5,300,000 in the period
July 1, 1876, through Septenber 30, 1976, shall bes available
for additional operating eupenses foy the Coxporation in con-
nection with the Corporation's additionsl oparating respon-
sibilitiaeas over tha rail properties of the Northeast Corridor;
non-recurring costs velated to the initial assumption of control
aend responsibility for msintaining zrall operations ¢n the
Northeast Corridox, $10,000,000,"

‘¥ The Amtrak appropriations were added by the Senate and originally included
¥ $83,182,956 as the "cost specified in the final system plan * * * for the

§ purchase of tha Northeast Corridor.” S. Rep. No. 94-637, 3 (1976). As

noted praeviously, this amount had been suthorized by Pub. L. No. 94-210X

3 The conference comnittee deleted this item, commenting ss follows:

"The issue of lease or purchase of the Northeast Corridor
is to ba resolved by the parties involved. However, in the
event an agrecment is resched pursuant to which Amtrak will
purchase the Northeast Corridor properties, the conferees
do oot intend that either ConRail or Amtrak should be required
to pay any funds ox properties to the present owners of the
Northeast Corridor rall properties for acquisition of such
properties.”

§ LR, Rep, No. 94-941, 6 (1976). The debate on the conference report on
- the Senate floor contained the fellowing explanatory commantsy

“Mr. PASTORE., % % %

* * * ¥ ¥%

1124 -
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"Mr. President, the Senate version of this resolution
contained $85.2 million which wuld have allowed Amtrak to
purchese the Northeast Corrider mainline from ConReil on
April 1. Ve falt very strongly that Amtrak should have
cwnership of tha track over which it had primary operating
responsibility and where they will have control over the
{mprovement program, Ths House conferces were adament in
their fealing that this bIll sghould net contain that 'un-
budgeted' emendment since it wuld cauvse the resolution

" to bs some $100 millien over the budget. After long bours

of debate over this zmendment i& confersnce, it became
clear that the enly way to complete it was to dalete the
furding for this purchsse but to include language in the
report making it clear that the parties involved, ConRail
and Amtrak, still have the option of working out either a
purchasza or & lease of this track, I understasnd they are
gbout to complete negotiationg en & purchase over time,
which requires no appropriations st this time, but will
caugs /mtrak to Iincur future Increzsed costs which must
be funded. Howaver, should a reporgramming of fiscsl 1976
Amtrek appropriations be necessary to fulfill a purchase
agreement, the committes has no objection to such action,

* : * * *

"Mr. MAGNUSON, * ¥ w

* ¥ * * *

"Furthsermwore, the conferses recognized that Amtrak and
ConRail are executing an agreement that will provide for the
transfer of title to the Northeast Corridor on conveyance
date in exchange for an sdjustment in the moneys that ConRail
wuld otherwise ows to Amtrak as a result of ConRail's need
for trackage rights over the corridor properties for freight
operations, This i3 an arrangement that the conferees view
with favor, and fesl that it provides a good middle ground
between the need for Amtrak to own the properties as of
conveysnce date and the administration's desire not to fund

any substantial {mproimments in rail passenger service, While

I would have personally favored an appropriation of the full
amount to purchase these propertiea right mow, I feel that
the essential goal of Amtrak owning the properties it will
be oparating and improving in conjunction with the Federsl
Railroad Administration cen be fulfilled adequately under

.thia arrangement.

1125
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“The confereesrecognised that the perties--ConRail
and Mmtrak--were negotiating a purchase sgreement for
the corridor properties, snd recognise thet this agree-
meat contemplates an adjustmsnt in the trackege rights
compensation ConRaeil would ove Amtrak for freight opera-
tions on the corridor {n exchange for conveyance of title
te the properties, in accordance with the requirements of
title VII of the Rajlroad Revitallzation and Regulatory
Reform Act of 1976, This matter was discussed at length

should bs negotiasted by tha psrties--ConRall and Amtrak.
Any use of Amtrask funds that have been appropristed for
the purposs i3 dependent on tha agreement negotiated,
and the conferees agres that a veprogramming of Amtrak
cspital funds may be necessary. The so-called anti-
deficiency statute {31 U.S.C. 665) would not apply to
any guch reprogramming.” (Imphssis added.)

Cong. Rec., March 25, 1976 (daily ed.), S54331-32, Ses also the remarks
¥ of Reprasentative HcFall during the House debate on the confsrence report,
id. s at H2385-86, {n which he sxpressed misgivings concerning an immediate
purchsse but recognized the possibility of purchasa on an inatallment

| paymgnt basis:

“Tha issue of smtrak's control over the Northesst
corridor was the most troublesome issue faced by the
conference comnittee, The Senste conferess were of the
opinicn that Amtrak ahould buy this corridor as well as
293 milas of other rallrcad track located off the corridor,
“ The Senate included over $105 million for this purpose. A
12 majority of the House conferses felt that these properties

should not be purchased at this time., Some of my friends

on the authorizing committee indicated & strong desire to

‘ exemina the issus of Amtrak ownership of these rail prop-
ertigs, Such an exsamination is clearly needed before these
properties are purchased by Amtrak.

e
#‘\'»mmd Cen

B A AL,

"k % * With regard to the propesed purchase of the
Northeast corridor, 1 stated during the conference delibera-
tions my personal conviction that such & purchase would be
unwise. The confereance committee did agree to dalete the
funds contained i{n the Senata smendment for the acquisition
of the corridor, However, it may be possible for Amtrak
to purchase the corridor on an installment payment basis,

It {s my understanding that sany such agreement for the pur-
chess of the corridor must be approved by the authorizing
sand appropriation panels of both the House and Senate." - £

B a

by the conferees, and it was agreed that this agreement e
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TERMS OF THE ACQUISITION

During the course of negotistions, Amtrak hed taken the position that
it would purchass the Northeast Corridor properties as recoomended in the
rinal System Plan, and that it would not accept & lease, DOT strongly
. oppesed purchsse but fsvored a lesse with purchase option, As indicated
sbove, Congress daleted funds for outright purchase. ConRail and Amtrak
then negotisted sn altermative arrangement whereby none of the purchase
price would be due in the current fiscal ysar, The following summary is
tsken from a letter from ConRail to Amtrak dated March 23, 1976:

TPV IS S AL TN

;% (1) The puxchase price is to be paid--

% "# % ¥ by Amtrak to ConRail over & pericd of eight years
K in equal snnual installments beginning October 1, 1976

snd gnnuslly thersafter, together with fnterest payable
on tha principel payment date on the unpaid balance of the
purchase price at & rate of interest per sanum which shall
oot be less then saven and ons-half percent, which ghall
ba calculated st a rate equal to ene-half of one percent
(1/27) above ths average monthly yiald en triple A rated
corporats bonds for the previsus month as rsported in
Moody's Bond Survey, previded that such vats of intersst
shall not exceed tan (10%) percent per annum,”

k- (2) ConRail will hold a purchase money mortgage as security
3 for payment of tha full purchase price.

(3) ConRail will retain certain exclusiv'ely freight-related
# facilitiss and tracksge rights for fraight and commuter services,

2 (4) Tbe parties will detemmine trackage rights fees payable by
% CopRail to Amtrxak based on “ConReil's fair and equitsble share of the
- cost to Amtrak of oparating the Northeast Corridor occasioned by ConRail's

" exgrciss of 1ts trackege rights."

(5) Trackage fees will be set off against purchase price installments
- 83 follows:

"The sums determined to be due as trackage rights
fees shall be psyable by ConRail to Amtyak monthly
beginning April 1, 1976. Each such payment which other-
wiss would be duae and payable from ConReil to Amtrak for
such trackage fees shall be retained by ConRail and
credited Iinstead toward the payment of the next snnual
principsl installment . . , and interest due thereon until
such credits equal the total thereof. Any furthar trackage

-8 . =
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rights payments falling due tharsafter shall slso

be retasined by ConReil and applied &s& & prepayment

to the unpsid balance of the purchase price up to the
amotmt of the smmuzl payment installment., Any surplus
tracksge rights payments falling due thereafter shall be
paid to Amtrak on regular monthly due dates until October 1
of the following yesr when sccumulation toward the next
installment payment shell rasume. Any such annuesl accumu-
lations shall continue until the purchsse price for the . . . - ———
properties ia paid in full. Amtrak shall have the right

to maks prepayments agalost the unpaid balance of the pur-
chase price on the October 1, 1977 principal payment date
or any subssquent payment date but not in exceas of the
emount credited by ConRail against the balance of the
purchase price in the preceding year,"

DISCUSSION AND CONCLUSIONS

Subsection (a) of the Antideficiency Act, 31 U.S.C. 8 665(a}(1970),

“No officer or employee of the United States shall
make or authorise an expenditure from or creatz or suthorize
an obligation under eny appropristion or fund in excess of
ths smount available tharein; nor shall any such officer or
smployee involve the Government in any contract or other
obligation, for tha psyment of money for amy purpose, in
sdvance of sppropriations made for asuch purpose, unless
gsuch contract or obligation is suthorized by law."

Algo relevant is 31 U.S.C. § 6283/(1970), which provides that:

"Except as otherwise provided by law, sums sppropriated
for tha varfous branches of expenditure in the public servics
shall be spplied sclely to the objscts for which they are
respectively made, and for no others.”

DOT states that the purchsse srrangement a3 described absve--

"# % ¥ would result In an increase in Amtrak's assistance
needs in 2ach ysar by at least the increment cost of pur-
chase over the cost of the laaze, Moreover, to the extent
ConRail offsets its txackage rights payments against the
mortgage payment, there will be & corresponding increase in
[Amtrak's/ oparating assistance neads.”

Hoting tha refusal by Congréis in Pub, L. No. 94-252{to appropriate funds
for direct purchase of the Corridor, DOT argues that the Antideficiency Act
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: grohibits it (DOT) from providing funds to Amtrek to finance the purchase,
¢ gither dirvectly or indivrectly through increased opersting subsidies. DOT

; further points out that Congress bas not approved a "spending plan" inciud-
} ing purchese of the Corridor, as provided in 45 U,S.C. 8 601, supra, and

s that therefors the use of funds suthorized by section 601 to finance the

: gcquisition would emount to using those funds for other than their intended

: purpOlC.

, However, ws do not believe that these objections go th the legality
£of the purchass as such,—The purchese arrangemsnt as summariged above
purports to bs a binding agresment for the payment of funda by Amtrak in
subgequent fiscal ysars. Such an sgreement could not bs entered into by
& Covernmsnt agency without proper authority., Amtrak and ConRail, howaever,
sre not Covernment agencies. 45 U.S.C. &2 S&IXand 741(b);/ supra. Also,
the agresmsat does not--nor could it--obligate DOT to provide appropriated
funds, Thus, the purchsse ggreement itself--viewed apart from any funding
that may subsequantly ba provided by DOT--does aot violats the Antideficiency
‘Act, It remsing to consider whether indirect financing of the acquisition
"through ths peyment by DOT of increased opersting subsidies could be deemed,
in the circumstencas presented, an expenditurs in excess or in advance of
appropriations, or a use of funds for othar than their intendad purpose.

Rk
-3

It {a important to sote that "acquisition” of the Corridor by Amtrak
w23 not merely suthoriged but directed by the Regional Rail Reorganization
Act of 1973 end tha Rsilroad Ravitaligzation and Regulatory Refomm Act of
1976. Sea Pub, L. No. 93-286, § 206(c)(1)(c)2(and Pub. L., No. 94-210,

83 701(b)xand 705(b) X quoted supra. The deletion of direct purchass funds
in Pub, L, Fo. 94-252, viewed in light of tha previecusly cited legislative
bistory, while limiting one financing alternatlive, did not extinguigh this
msndate, Thus the legal effect geems to he as stated in the conference
ré‘wn on Puh. Lo No. 9&’252.°H.Rh Bepo HO. 94"9&1’ Gited ahve"'_i‘o_gtp

ths detarmination of whether to lease or purchase the Corrldor was to be
2ads by Amtrak and ConRail,

A3 we understand it, DOT doss not challenge tha legality of the pur-
‘hage egreement as such., Rather, 4t views the finsnecing arrangement as,
.n e¢ffect, diverting operating expense grant funds to a capital purpose
fithout provision therefor in congressionally approved spending plans
mder 45 U.S.C, B 601 supra. Frem this perspective, DOT apparently con-
‘ends that it (DOT) would violate 31 U.S.C, BB 628rand 665) supra, by making
serating grant payments to Amtrak for purposas of implementing the agree-
sat,

¥e dc not sgree that DOT's legal objections are dispositive at the
resgat tims, First, we note that the msjor impact of the purchase agree-
mt will occur in fiscal year 1977 and future fiscal years, so that the

—
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Congress will be able to adopt spending plans to address this impact in
connection with consideration of future appropriation regquests for grants
to Amtrsk, For example, the House Appropristions Committee report on the
Department of Transportstion and related agencies appropriation bill for
fiscal yesr 1977 observes with respect to grants for Amtrak:

“k % ¥ The Gommittee belleves that the amount recom-
mended will enable the Corporation to operate the eatire
Antrak system for fiscal yesr 1977, excapt for the incre-
mental amounta necesaary for the operation of passenger
¥ 7 servicss ia the Northeast Corridor. The Committee will

conaidar thess lattsr costs vhen the agreements between
ConRail and Amtrak concerning ownership and operation of
the corridor have been finally consummated and & budget
request has bean submitted by the Administration.”
H,R, Rep. No. 94-1221, 33-34 (1976)(Rmphasis supplied.)

S TR SR R P DU

Accordingly, any ebjections to grant payments for implementation of the
4. purchase agreement from future sppropriations are now premature.

1 The issus thus bacomss whathsr any congequences of the purchase

t agreement prior to October 1, 1976, affect DOT'e lagal authority to make

F grant payments to Amtrek from current eppropriations. In this regard, it
5 1s our understanding that, pursusat to the purchage agreement, ConRail has
$ sincs April 1, 1976, retainad and credited ggainst the purchase price
trackage feas which would otherwise bs payable to Amtrak for ConRail's

¥ usa of tha Northsast Corridor. DOT maintaina that Amtrak’s nonreceipt

3 of thase trackage fees bas crsated 8 corresponding increase in its operating
¥ ssslstence nesds, We understand thet, for this vresson, DOT has withheld

¥ from cperating graat payments to Amtrak amounts squivalent to the trackage
3 foes ratained by ConRail. Howsver, even assuming that DOT would be justi-
§ fleddin refusing 20 make grant payments for ths purpose of implementing the
|, purchase, we fail to see how the instant withholding can be justified on

- this basis.

In the first place, it appears to us that the treckage fees withheld
! from Amtrak by ConRail would to some axtent compare with the trackage fees
j Amtrak would have had to pay t- ConRail for its own use of the line had

¢ the purchase not besn consumated. Thus we question whether there reslly
: vas 8 "corresponding” incresse in Amtrak's operating assistance needs.

i
¢ Second, our review of the budget juatification materials, other hesring
i documents, committee xeports, and floor debates on the 1976 and transition
,L quarter appropristions made for grants to Amtrak iu Pub, L. No. 94-134,x

ra, does not Jdisclose gpending plans concerning Amtrak's acquisition

- of Nertheast Corridor either by leage or purchasa, rather it appears
that the appropriations msde therein were based on considerationof Amtrak's

i
{i
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anticipated operating deficit irrespective of & Northasst Corridor acquisi-

tion in either form. See, e.g., H.R. Rep. No, 94-331, 31-32 (1975);

S. Rep. No. 94-291, 28 (1975). Imn Pub. L. No. 94-252,Xsupra, Congress
. sppropristed an additional amount for grantz to Amtrsk which was designed
i  to cover its axpenses for Northeast Corridor operations. However, thia
3  emount was needed whether Amtrak bought or leased the Corridor. Cong. Rec,,
March 25, 1976 (daily ed.), H2385 (remarks of Congressmsn McFall), VWhile
the Senats-edded smount for purchase of the Corridor wes ultimately delted,
this action did not legally preclude the purchase. It 1s glso moted that — — — ————
the amount eppropristed did not Include funds for the cost of a leasing
arrangenent, which DOT had advocated, or any other mgans of effecting the
acquisition mandated for April 1, 1976.

In view of the foregoing, the terms of any spending plans for the
existing appropristions secem to be essentially neotral factora with respect
to acquiaition of the Corridor. Pub. L. No. 94-13l,fappmpr1ated a total
of $428,5 million for Amtrak's operating losses, and Pub, L, No. 94-252
%: appropriated gn 2dditional $26.5 million for Amtrak's operating expenses
8. incideat to the Northeast Corridor. Im no event can DOT make operating
> expsensd grants to Amtrsk in ewcass of these amounts for the period ending
Septembsr 30, 1976, To the extent thet Amtrak's operstions would require
3: thess totsl amounts, irrespective of sny impact from the purchase agreement,

it appears that the full grant smounts could be psid consistent with exist-
ing spending plans. Moreover, this would seem to be the likely result
sincs, a3 discuszsed shove, asaistance needs envisioned under these appro-
priations do net ralate to Corridor acquisition costs.

In this regard, DOT'es withholding of grant payments based on construc-
tive Amtrak revenues ({,e., ('7Rail's trackage fees) seems particularly
1 enomslous. Apart from the fai that such revenues spparently were not
© enticipated under tha current  propriations, had Amtrak followed DOT's
suggestion and leaged the Corridor on April 1, 1976, £t would presumably
have incurred leasing costs likewise unanticipated under the current

appropriations,

" Finally, even if the purchase agreement could somehow be considered
to affect Amtrak's compensadble operating costs, ws know of no "spending
plan” under the 1976 and transition appropriations which would ¥e viclated,
The requirement in 45 U,5.C., 3 601{that grant funds be paid by DOT to Amtrak
"in sccordance with spending plans approved by Congress at the time of
appropriation’” was sdded by the Amtrak Improvement Act of 1973, approved
November 3, 1973, Pub, L. No, 93-146, 8 127 87 Stat, 548, 553. There was
no statutory definition of the term “"spending plan" nor does the legislative
history of the section indicate that any specific document wss intended to
constitute the "plan.," On the contrary, it appears that the "spending

; plans® referred to could be found {n an amalgam of materials, such -as,

statenents and instructions in committee reports, and ether indicia of
congressional intent, developed during the appropriations process. The

- 13 -
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fundsmental purpose of the section 601 provision wis to give Amtrak greater
flexibility in applying gremt funds, perticularly, vis-a-vis the Depert-
ment of Transportation, Thug the Senate Commerce Committee report on the
legislation enscted as Pub. L. No. 93-146/bhserves, S. Rap, No, 93-226; 5
(1973): Yevse 1)32.9:7

“This subsection specifically provides that the sums shsll
be paid to the Corporation by the Secretsry for expenditure

'in accordanca with spending plans approved by Congress at
the time of sppropristion.' The intent of this provision is

to give tha Corporation more freedom in using funds appropriated
by Congress, and st the game time make the Corporstion more
responsgibla to Congress. It iz the Iintent of this Committee
that the Corporation have the maximum freedom possible to use
such funds as are appropristed to provide quality Intercity

rail service. In tha past, agrzements between the Department
and ths Corporation may not have allowed tha Corporation
sufficient latitude for coxporate flexibility in the use of
funds authorised end appropriated by the Congress and may

hsve caused needless buresucratic msnsuvering to the detri-

ment of improved rail passenger sarvics,”

Similarly, tha conferencs report, H.R., Rep. Wo. 93-587, 20-21 (1973)
states:

"The conference substitute 2lsoc assures that sppro-
priated funds will remain svailable until expended, It
aleo prohibits the use of grant agresments to manage the
disposition of funds hetween tha Secretaxy of Transportation
and Amtrak, Amtrak wld expend such sums in sceordance
with spending plans approved by Congress st the time of
appropristion end with general guidelines established annually
by the Secrstary. The coemittee of confarance balieves that
ths alimination of grant sgreements will permmit Amtrak to
operate mora fresly of Govermment control 30 as tc test the
for-profit concept in the provision of intercity rasil passenger
sarvice. This provision will also enable the Congress to
carry out more effectively its oversight functions by pin-
pointing responsibility for successes or fallures in the
provision of rail passenger service."

In any event, in our opinion, the statutory requiremant in section 601
thst sxpanditures by the Corperation be in accordance with spending plans
approved by the Congress at the time of the appropriation may be considered
to have bean met. Thia concluasion 13 based on the fsct that the Congress
at the tizme it enscted s stpplemental sppropriatiomn for fiscal year 1976--
providing grant funds for Antrak--was aware that the Final System Plan,




- omrs emsadTEERE

-]

o

pr——

1433

B-173155

had been gubnmitted and spproved ss required by statute, and contained
the required designation of the Northeast Corridor properties to be
purchasad, leased, or otherwise scquired by Amtrak, The Eonference
report, on the supplemsntel xailroad appropristions, discussed suprs,
spacifically acknowledged that the parties involved--Amtrak and ConRail--
were to rasolve the question of lease or purchase themselves stipulating
only that in ths avent of & purchase, neither party ''should be required
to pay any funds or properties to the present cwners of tha Northeast

_Corridor rail properties for scquisition of such properties,”" —— —————— -

Finslly, we would again point out that while DOT apparently would
have accepted a leasing arrangement for the Corridor, there is, to our
knowledgs, no more specific suthorization in existing spending plans for
lesga payments by Amtrak to ConRafl than there is for the purchass. Con-
gaquently, DOT's relisnce on the absence of specific spending plans to
preclude & purchass but not a lesse szeems somewhat inconsistent, Ua also
note that 45 U,5.C, § 60Amakes grant payments subject to "genersl guide-
lings established annually by the Sacretary /of Trausportation/." However,
it 18 clear that the Sacretary's guidelines are subordinate to cangrea-
sionally approved spending plans,

In sum, we conclude that the arrangement betwesn Amtrak and ConRail
for purchase of the Northeast Corridor ia not legally objectionable, We
further concluds that, subject to our underastanding of the factual situation
as dascribed herein, neither the Antideficiency Actfnor asy other statutory
provision provides a legal basis for DOT to deny or withhold operating
grant paymants to Amtrak becauss of the purchase agreement.

T T Sincerely yours,

SIGNED ELMFR B STAATS

Comptroller General
of the United States
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