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CHAPTER 1 

INTRODUCTION 

We studied the operation of Hawaii’s public employee ~&%Q~!%-:~.h;;~r “i 
to assess how one-c jurisdic- 

tion had handled e mzgement +2x&~.~L~,n,.s~~~~ms . 
Hawaii’s law goes further th&%yx;O laws of most public 
jurisdictions in adopting the customs of private-sector bar- 
gaining. It provides for statutory bargaining units; union 
security; a defined scope of bargaining; third-party adminis- 
tration; and, within the limits of public health and safety, 
the right to strike. 

When we made our study in June 1973, the Hawaii law had 
been in effect about 3 years. It has been subjected to much 
analysis and discussion by representatives of management and 

J labor, as well as by the members of the Hawaii Public Employ- 
ment Relations Board and experts at the University of Hawaii. 
We discussed the law with most of the principals involved in 
the bargaining process, examined board records, and studied 
several analyses of the law by experts at the university.. 

In general, we found a consensus on the strong and weak 
points of the law as well as general agreement that the law, 
overall, was working reasonably well.. One official told us 
that it is generally-recognized that there are several 
technical-wording errors in the law, but no serious problems 
seem to have resulted from them. Although there were many 
suggestions for improvements, almost no one we talked with 
was opposed to the principle of collective bargaining by 
public employees or the major provisions of the law--despite 
the seemingly radical nature of some of them. - 

In formulating the law, and in its first 3 years of 
operation, the legislature, the board, and the courts have 
been called upon to deal with issues that will face any 
jurisdiction that decides to adopt a collective-bargaining 

. law. Experience with the Hawaii law may provide a basis for 
assessing issues that will be raised in other public juris- 
dictions in formulating an employee:management relations pro-’ 
gram. 

Hawaii has the most centralized State and local govern- 
ment structure in the IJnited States; its population is rela- 
tively small ; and its public-employees are, by and large, 
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concentrated in small geographic areas. These factors have 
influenced how Hawaii has handled issues, and therefore some 
of its solutions may be inapplicable to other jurisdictions, 
such as the Federal Government. 

- 

We discussed our study with numerous Hawaii officials, 
/ including Hawaii Public Employment Relations Board members c\ C/‘C: 31 
_ and staff, the Governor’s negotiator, experts and educators 

from the University of Hawaii, and officials of all the 
7 unions which represented State employees. 

‘_ ,> j 6: \ 3 

GENERAL FEATURES OF HAWAII LAW 

:: 

The Hawaii Public Employment ‘Relations Act (see app. I), 
enacted in July 1970, grew out of an amendment to the State 
constitution adopted by the voters in November 1968. The 
amendment gave public employees the right of collective bar- 
gaining “as prescribed by law,” ‘5 right formerly limited to 
private-sector employees. Previously Hawaii public employees 
had been allowed only to organize and join employee organiza- 
tions and to present grievances to the government; public 
employee strikes were prohibited. 

The law is designed to promote more effective government 
by granting public employees a voice in deciding questions 
affecting their wages, hours, and working conditions. The 
law states that joint decisionmaking is the modern way to 
manage because employees are more responsive in contributing 
their ideas and energies to government, At the same time the 
law is intended to provide positive guidelines for a rational 
method of dealing with disputes and work stoppages and 
thereby maintain a favorable political and social environ- 
ment. 

The law deals directly with a number of issues which 
many other jurisdictions either left for later resolution 
or specifically excluded from the bargaining process. This 
approach has proved to be the source of both the strengths 
and the weaknesses of the program. For example, in providing - for predetermined bargaining units and a modified agency 
shop > the law simplified questions that had proved trouble- 
some in other jurisdictions and thereby expedited bargaining 
on major issues. On the other hand, because management 
rights (extensively defined in ch. 89, sec. 9, of the law) 
were excluded from bargaining and rigid impasse procedures 
were prescribed, problems have resulted that many authorities 

- think could have been avoided.“ - 
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.  .  I  

PARTIES TO NEGOTIATIONS AND RELATED ISSUES 

The first requirement of bilateral negotiations is the 
existence of two clearly defined parties meeting in good 
faith as equals. In an institution as impersonal and complex 
as modern government,- care must be taken to define exactly 
who is the employer and who, for bargaining purposes, is an 
employee. Related issues, such as the question of the agency 
shop and employee rights, are also important. The Hawaii law 
deals with these matters explicitly. 

EMPLOYER DEFINED (sec. 89-2) - .- 

"Employer" is defined as the Governor, the city and county 
mayors, the State board of education, or the University of 
Hawaii's board of regents. 

The Governor has appointed a single negotiator to repre- 
sent him at all negotiations, Although this has led to com- 
plaints of delay from some unions, it has provided a uniform 
approach to all negotiations. It has also assured the Govern- 
ment of a certain degree of expertise in its dealings with 
the unions and has assured the unions of dealing with the top 
level of government. 

In Hawaii the bargaining units cross agency and juris- 
dictional lines, For example, all .nonsupervisory white-collar 
workers of the State and counties are covered by a single 
agreement. - 

Minor questions have been raised concerning the appropri- 
ateness of certain designated officials' being present at 
particular negotiations. For example, the teachers' union 
has pointed out that it must deal with three separate "employ- 
ers" (the Governor's negotiator, the department of education, 
and the board of education), each having different positions 
on the issues. However, in general;‘ the definition of employer 
appears to be reasonably clear and practicable. 

3 
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EMPLOYEES DEFINED (sec. 89-2) 

All employees are included in the bargaining units ex- 
cept those specifically excluded. Those excluded include 
elected and appointed officials, top administrative and per- 
sonnel officials, their confidential assistants, part-time 
and temporary employees, and military members of the National 
Guard. Supervisors are specifically included in the bargain- 
ing units. 

The Hawaii Public Employment. Relations Board narrowly 
interpreted the law to exclude management personnel but made 
it clear that only top management, not middle management was 
to be excluded. It ruled, for example, that police captains 
and school principals had the right to be in bargaining units. 
The board also narrowly interpreted the exclusion of confi- 
dential employees, confining it to persons involved in confi- 
dential matters relating to employee relations. 

Nevertheless unions have made some minor complaints about 
too many employees 0 being excluded, particularly those in the 
confidential employee category. Union officials said this had 
occurred because whole personnel departments were excluded in 
some cases when only a few employees were truly involved in 
confidential matters. A management official also pointed out 
the need to somehow provide for excluded employees who did 
not get the benefits negotiated for other employees. The law 
ignored this question, and the matter has been handled by 
legislative amendment. 

APPROPRIATE BARGAINING UNITS {s&c. 89-2) 

The question of the kpproprfate employee group to consti- 
tute a bargaining unit is fundamental to the bargaining 
process. For example, the scope of bargaining depends greatly 
on the members of the unit in whose behalf the bargaining is 
conducted. 

Hawaii handled the matter by predetermining the bargain- 
ing units in the law. It set up-eight mandatory and five 
optional bargaining units encompassing nearly all public em- 
ployees in the State. Employees in the five optional units 
were given the opportunity to vote for membership in one of 
the eight mandatory units or to be me-mbers of separate units. 
Since the employees in all five‘ optional units voted for 
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separate unit representation, there are 13 State-wide units. 
u)* contrast, other jurisdictions have been faced with deter- 
.-, 4 . ining and redetermining appropriate bargaining units, through 

_ ‘J ither negotiation or administrative determinations. 

I,~SCLUS IVE REPRESENTATIVE 

After appropriate bargaining units are determined, a 
labor organization must be certified as the exclusive repre- 
sentative of the unit. Under the Hawaii law (sec. 89-71, any 
labor organization proving a 30-percent show of interest of 
all the members of the bargaining unit may petition for recog- 
nition and an election will be held among all the members of 
t-he unit. Competing labor organizations may appear on the 
ballot if they have a lo-percent show of interest. The ballot 
also offers a choice of “no representation.” The exclusive 
representative is decided by a majority of the votes cast and 
runoff elections are held, if necessary, to reach majority 
agreement. 

The law also provides for decertification under voting 
Procedures similar to the original certification. Dcccrtifica- 
tion petitions can be filed only if 1 year has passed since 
the last election and, when an employment agreement is in ef- 
feet , must be filed between 60 and 90 days before the agree- 
ment expires. The board supervises all petitions and elections, 

There were apparently no major problems with the elec- 
tions in Hawaii. All 13 units elected representatives with 
nearly 80 percent of the unit members voting. Less than 5 per- 
cent voted for no representation, The white-collar nonsuper- 
visors unit voted for the same union as did the supervisors 
unit, The employees of six bargaining units selected the same 
organization, and it now represents about 35 percent of the 
public employees covered by the Hawaii law. Two bargaining 
units selected another labor organization. 

QUESTION OF UNION SECURITY 

It is generally recognized that effective collective bar- 
gaining requires an exclusive representative to bargain for 
all the employees in a given unit. The Hawaii law (sec. 89-8) 
Provides for this by requiring the certified labor organiza- 
tion to represent all employees in the unit without discrimi- 
nating against nonmembers. This leads to the question of who 

-c -_ - 
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pays the expenses of organizing, petiticning, negotiating, and 
representing the employees in grievances. In Government there 
has been a reluctance to make union membership a condition of 
employment. This is the controversial issue of the right to 
work versus the union (or agency) shop. Here again the ques- 
tion can be left for negotiation or administrative determilla- 
tion or it can be decided by law. 

The Hawaii law (sec. 89-4) deals with the issue directly, 
providing what has been called a modified agency shop. It 
grants the employee the right to join or not join a union but 
requires that a nonmember pay a service fee to the exclusive 
representative. The amount of the fee, which must be certi- 
fied by the board, is to cover the costs of negotiating and 
administering the contract for the unit. It cannot exceed a 
member D s union dues. The law thus tries to preserve the 
right-to-work principle and at the same time prevent “free 
riders D I1 - -_.. 

Surprisingly there has been little objection to the prin- 
ciple of service fees, but there has been controversy conccrn- 
ing the amount of the fees. In practice, all fees thus far 
certified have been equal to the employees’ union dues. This 
has been questioned on the ground that a large part of union 
dues is used to pay for national affiliation and for social 
activities which are of no benefit to nonmembers. Union dues 
can also be used to fight decertification. Therefore it is 
argued that nonmembers are paying more than their fair share 
of the cost of bargaining. 

In a formal ruling on one such question, the board found 
that the union’s bargaining costs actually exceeded the funds 
it derived from dues and service fees. The board therefore 
certified the amount of the fee equal to membership dues. In 
so ruling, however, it reserved the right to review union rec- 
ords annually and to require unions, in the future, to show 
that amounts paid for national affiliation are to include 
legitimate bargaining costs. 

It may be desirable for the law to include a bill of 
rights to insure that nonmembers’ rights are preserved. For 
example, the law requires that an annual audited financial re- 
port be given to union members but does not require that it 
be given to nonmembers, 

. -- -. - 
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I-IAWAI I PUBLIC ENPLOYMENT 

RELATIONS BOARD (sec. 89-5) 

The Hawaii law, following the practice of a number of 
cl:i;cr public jurisdictions, set up a public employee rela- 
;ir~rls board to administer the law and to aid in settling 
,i 1 I;putes. The law provides for the Governor to appoint 
:;:rcc members-- one representing management; one represent- 
ill:; labor; and one, the chairman, representing the public. 
"1 : (1 '2 Governor) in selecting the management and labor representa- 
t iycts c ? must give first consideration to names submitted by 
;lui>lic employers and employee organizations, 

The board’s principal duties- are establishing procedures 
i!?r representative elections and resolving disputes concern- 
;:);; bargaining issues, grievances, and prohibited practices. 
i:.t-a hoard also must set requirements to protect public health 
-,\ I ,..!.L safety during public employee strikes. If there is an 
i 1 !i?gal strike, the board must institute legal proceedinkys. 
:!I‘* board also makes studies and formulates recommendations 
~12 Public employee bargaining. 

Board members 2 at the time of our study, included labor 
::r!d management representatives--neither of whom was from 
t;ie public sector--and the chairman, a former public 
;‘ ro secutor o An executive officer and a hearings officer, 
: 31.11 attorneys ; a research director; a secretary; and two 
.:tcilographers assist the board. 

As of June 1973, the board had rendered 33 decisions, in- 
cluding the 13 original’ rep’resentation certifications (one for 
each bargaining unit). Some of the issues that surfaced con- 
cerning the board are discussed below. 

:‘KOPER MAKEUP OF BOARD 

One authority pointed out that the tripartite makeup 
of the Hawaii board, with labor an-d management representa- 
t ives , was not appropriate. He said that all members should 
5C neutral and that there should not be a separate labor or 
:*anngement interpretation of the law. 

-. 
. - 
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In our discussions with union and employee representatives, 
however, no one expressed the feeling thclt any board member 
had a management or labor bias. 

It appears vital that both labor and management have 
faith in the impartiality of the board. Therefore it may be 
preferable that the law not specify that board members 
“represent” labor or management. 

The general consensus was that the three-member board 
was the optimum size, at least for Hawaii. The board members 
themselves felt that decisions could be rendered faster and 
more efficiently with a three-member board than with a 
larger board. Only one union leader we talked with thought 
that the board had too few members. 

Several persons expressed-the opinion that the term of 
board members should be long enough to make the members in- 
dependent of the Governor, whose term of office is 4 years. 
Board terms under the Hawaii law overlap those of the Governor, 
but only slightly, The Governor can reappoint or replace 
board members every 6 years. 

THIRD-PARTY ASSISTANCE 

One duty of the Hawaii board is to keep lists of quali- 
fied individuals who can act as mediators, members of fact- 
finding boards, and arbitrators. The board also establishes 
daily and hourly rates of pay for these individuals’ services. 
Upon impasse the board appoints mediators and factfinders to 
assist in settling disputes. When this fails and arbitration 
is agreed to, each party selects’an arbitrator, and these 
arbitrators in turn, will choose a third arbitrator. If the 
two arbitrators cannot.agree on the third arbitrator, the 
board chases him., 

on 
int 
Pro 
iss 

The board p ays the mediators and fact 
the grounds that they are mandatory an 
erest, Fact finding is particularly us 
vides an ind .ependent public record of 
ue if a stri ke results. + 

:finders, apparently 
.d in the public 
eful in that it 
the arguments at 

Under the Hawaii law, arbitration is voluntary but, if 
agreed to by the parties, is final and binding. The parties 
share the arbitration costs, ’ _ : __ 

-. - 
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CHAPTER 4 

SCOI'E OF !;!iRC-4INING 

Once the parties to the negotiation and the rules COIL- 
churning it are determined, it is necessary to decide the 
5 i 0 p e of bargaining. It is generally recognized that some 
:~.ittcrs are reserved for management to decide unilaterall;,r, 
‘;:‘rc question then is-how to protect management rights and 
:1:i11 give employees a meaningful voice’in determining the 
: crms and conditions of employment l . 

The Hawaii law specifies that it takes precedence over 
211 conflicting laws or regulations, the only exception 
*:eing when Federal grants-in-aid .or other Federal allotmerjts 
..isht be jeopardized. (See sec. 89-20.) 

The law, even in its preamble, gixres employees the right 
;ij bargain on wages 9 hours) and other terms and conditions 
,, ,- . . employment o Cost items agreed to, however, are subject to 
;L ::islative approval, and no agreement can be made that t:olIld 
>:iolate the merit principle or that of equal pay for equal 
t.3 l-l-;. The larlr excludes wage classifications, salary ranges, 
t!!c number of incremental and longevity steps, and retire- 
:..I-nt benefits from negotiations. It also excludes certain 
1 i 5 ted management rights. Most of the officials we talked 
,.i th in Hawaii were of the opinion that the managcnent-rights 
; :ovision had been the most troublesome thus far. 

Several union officials expressed the desire to negotiate 
.~:~lar)r ranges) wage classification, and retirement benefits, 
: :! addition to the amount of. pay. They felt much more 
‘: rengly , however, about the limits imposed by the management- 

Tights provision on the negotiations of hours and working 
. 0nJi tions. All parties concede that, if interpreted narrowly, 
t i-t? management- rights provision could make negotiations moan- 
:n&less. 

The interpretation is crucial,. because there seems to 
‘5 an inherent conflict between what are working conditions 
!:!d what are management rights. For example, we were told 
“:::!t management had refused to negotiate such issues as crew 
-;:‘CS for firemen , policies on transfers and work shifts for 
;‘,iri ous employees 9 review of. the .tenure criteria for the 
‘Jivcrsity faculty, the number of nurses on a shift, and the 
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typ e and condition of garbage trucks--all on the ground that 
they involve management prerogatives. Clearly, according to 
the law, they do, nut it is equally cl-car that they irjvol\re 
working conditions as well; hence the inherent conflict S 
The Ill:!nat’elnell.t-rj,gllts provisions of the law state, in part, 
that the employer is not to agree to any proposal that would 
interfere with maintsining efficiency. 

Although the management-rights conflict has been in- 
volved in most negotiations thus far, it created the most 
serious controversy during the teachers’ negotiations e The 
teachers ’ main demands were for’ reduced individual class size, 
a lower average student- teacher ratio, preparation periods, 
and scheduling of such periods. The board of education 1-e- 
fused to negotiate the issues. The Hawaii Public Employment 
Relations Board eventually ruled that teacher ratios and 
preparation periods were negotiable, but that class sizes 
and scheduling preparation periods were not. 

Several authorities have pointed out a potential danger 
in the management-rights prevision: even after the parties 
have agreed to a contract, it will always be subject to a 
taxpayer’s suit on the grounds that one or another of its 
provisions violates the management-rights section 01 the law. 

Most union officials we talked with, scvcr;:l outside 
experts, and even the Governor’s negotiator agreed that the 
management-rights provision was not requi-red in the law. 
Management rights, they maintained, could be protected at 
the bargaining -table. An additional danger, it was pointed 
out, was that if anything was omitted in listing management 
rights it opened the door for forced concessions on issues 
that should not be negotiated. 

It is important to note that Hawaii’s situation may be 
somewhat unique. Management rights are probably more easily 
protected when only 13 bargaining units are involved. In 
other public jurisdictions where there are many bargaining 
units and management negotiators, protecting management 
-( ights may be more critical. -- 

.- -_ - 
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CHAPTER 5 

IMPASSE PROCEDURES 

-: 11 I Iiawaii law (sec. 89-U) provides that the parties 
I_ :.vt:.\t ,,itc i- and include in their general agreements impssse 

,, :.... ) ,, h P 5 culminating in mandatory, binding arbitration. In 
i 1. - < C‘ n i: c of such a provision, the law gives the parties 

: irn of settling an impasse through voluntary arbitra- 
J :’ , providing certain requirements are met, a strike. 

I :rst, an impasse must be recognized or declared by the 
, 2nd the parties must take certain steps to try to 
, ‘a‘ ‘.’ it. These include 15 days for mediation, 3 days for 
I . * ., ~ i:lg factfinders o and 10 days -for factfinding. If the 

. .t; remains unresolved, at this point it mayI by mutual 
< . * ,a c , be submitted to arbitration, in which case a deci- 

:’ required within 20 days. If the parties do not agree 
- :;r3tion, they are free to take whatever legal action 

.!:y..:nry to resolve their dispute, except that no disrup- 
- - l~blic services is allowed until 60 days after the _’ 

r‘:; !ing board has made public its findings, 

:i.ese procedures have been widely criticized for their 
. : t i’ . , because it is generally accepted that impasse pro- 
* “Y should be flexible and tailored to each particular 

‘I !:ion. For example, mediation might require more or 
:‘..!n 15 days and it might best take place before or 

I - . 1. ‘-ynssc. Likewise, the duration of factfinding should 
. ’ fin the number and complexity of. the issues involved. 

. -ties - . and the board should be allowed discretion in 
a::i:: these questions ~ 

:::other problem has involved the need for the board to 
. ). .~ Y I>? that an impasse exists. In the teachers’ negotia- 

I* made such a determination and the parties went 
. -i:i;b311 the required impasse p;ocedures without settle- 
. . 

* The teachers then waited 60 days and announced their 
K: ipn to strike. In the meantime, however, the circuit 

:’ ruled that the board decision on impasse was invalid 

) . 
,+se of a conflicting board finding that good-faith bar- 
:yZ l1a.d not occurred in a prior period. The union was . ’ YTe 
“.:1)-e 

prohibited from striking until it had gone through 

” I impasse proceedings again. This frustrated the 
. xicsire to strike while the l.egislature was in Session 



and before the shcool year was out, So it struck anyway, in 
the face of an injunction, with the result that Hawaii’s only 
public employee strike in the 3 years of the law?s operation 
was ruled illegal. 

RIGHT TO STRIKE (sec. 89-12) 

Under the Hawaii law, employees have the right to strike 
unless the board determines it would endanger public health 
and safety. The striking employees must be members of a bar- 
gaining unit having a certified representative. As previ- 
ously stated, the employees must *have satisfied all the 
impasse procedures, have observed a 6O-day cooling-off 
period, and have given a lo-day advance notice of intent to 
strike to their employer and the board. 

.- 
Surprisingly, no one we talked with in Hawaii objected 

to this right to strike. The importance of the provision 
protecting health and safety was emphasized; some jurisdic- 
tions include protect’ion of “welfare” in the provision, but 
the people we talked with felt such protection was too broad 
to al low meaningful strikes. 

An important question not yet faced under the Hawaii law 
is the status of employees whose work stoppage would probably 
endanger public health and safety; for example, policemen, 
firemen, and nurses, It seems unlikely that they would be 
allowed to strike. Yet the Hawaii law does not require the 
employer to submit impasses to compulsory arbitration, a 
provision which does exist for such employees in certain 
other jurisdictions. 

Another unresolved strike question is the honoring of 
picket lines by the ndnstrikers. Since the law has strict 
prerequisites for a strike, it appears that other public 
employees who refused to cross the picket lines of a striking 
union would be striking illegally. The board has recommended 
that this be made explicit in the law. During the teachers’ 
strike, other school workers and principals did cross the 
picket lines and police were on duty at schools to maintain 
order. In our discussions with union officials we found that 
they were reluctant to cross the picket lines of another 
union and that the general policy seemed to be to decide the 
question case by case. 

Some of the union oflficials we talked with in Hawaii 
said they had no real intention of striking. However, all of 
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i them felt that the right to strike was important, as a last 
resort, in forcing the other side to bargain seriously and 
in good faith. Most management officials and neutral 
observers agreed that the strike remedy was preferable in 
many ways to compulsory arbitration, which might discourage 
sincere bargaining and result in a settlement unsatisfactory 
to both sides. 

. 
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CHAPTER 6 

NEED FOR LEGISLATIVE APPROVAL 

After the parties have reached an agreement or have had 
one arbitrated, legislative approval under the Hawaii law 
C sec. 89-10) is required for all cost items. Cost items 
must be submitted to the legislature for approval within 
10 days after ratification of an agreement or, if the legisla- 
ture is not in session, to the Governor for inclusion in the 
next operating budgkt. 

Several authorities have pointed out that it is often 
difficult to identify which provisions of a collective- 
bargaining agreement are cost items. Some of those involving 
additional costs might be met if the departments rebudgeted 
funds already appropriated, but others might require addi- 
tional funding. This was an issue in the teachers* agreement 
on teacher-student ratios. It ‘appeared that lowering the 
ratios would require more teachers and hence more money, The 
department of education felt the agreement could be met without 
additional funding by reassigning teachers from nonteaching 
positions. 

Another question could concern multiyear agreements 
which involve no cost increase in the first year but which 
do involve increases in subsequent years. 

Another problem is that, since legislative approval is 
required for cost items, unions will be anxious to reach 
agreements in time to get the items approved in the current 
legislative session. Therefore it- is reasonable to tie 
agreement deadlines to legislative sessions. It has also 
been suggested that, for administrative convenience, all 
cost changes to agreements be made effective at the start of 
a fiscal year. 

Another important question is “what is the status of the 
agreement and the employees if approval is not received?” 
Presumably the cost items could be renegotiated within the 
limits imposed by the legislature o-r the whole agreement 
could be voided by the parties. 
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CHAPTER 7 

CONCLUSIONS 

There are widely differing views on the appropriateness 
of collective bargaining in the public sector. Some maintain 
that there are fundamental differences between public and 
private enterprise which make collective bargaining by Gov- 
ernment employees essentially unworkable. Others say the 
differences are few and widely exaggerated. 

The differing opinions are reflected in the various laws 
on the subject. Some laws, such as Hawaii’s, allow collec- 
tive bargaining by public employees that is similar to that 
practiced by employees in private- industry, In other juris- 
dictions such bargaining is strictly outlawed. Some juris- 
dictions, such as the Federal Government, allow a limited 
form of public employee bargaining. 

The Hawaii Public Employment Relations Act deals explic- 
itly with most of the major issues likely to arise in public 
employee collective bargaining, and it has worked reasonably 
well thus far. Although it has some recognized defects, it 
should serve as a good starting point for other jurisdictions 
considering such legislation. At a minimum, it outlines the 
main issues, Also, except for a perhaps undue stress on man- 
agement rights, the law is reasonably neutral in tone, and 
we found that, in practice, both unions and employers con- 
sidered it impartial. 

_. 

Regardless of the pros and cons involved, it seems cer- 
tain that the ramifications of collective bargaining by Gov- 
ernment workers will be many and widely felt. In Hawaii, 
the unions are’still in their formative stages so their in- 
fluence is bound to increase still further. 

The main lesson to be learned from’Hawaiils experience, 
therefore, is the need to carefully consider each of the is- 
sues, as Hawaii, fop, the most part, has done, in developing 
and legislating a collective-bargaining system. 
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APPENDIX I 

7 [CHAPTER 891 
COLLECTIQE BARGAINING tN PUBLK EiW’LOYMENT 

SECTION 
/89-l] 
(89-2) 
[ 89-31 
189-41 
(89-51 

[89-91 

[89-131 

189-171 
[89-181 
[!3949] 
189-201 
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[@9-11 Statement of findings and policy. The Iegislature finds that joint- 
decision making is the modern way of administering government. Where public 
employees have been granted the right to share in the decision-making process 
affecting wages and working conditions, they have become more responsive and 
better able to exchange ideas and information on operations with their adminis- 

’ 
trators. Accordingly, government is made more effective. The legislature further 
finds that the enactment of positive legislation establishing guidelines for public 
employment relations is the best way to harness and direct the energies of public 
employees eager to have a voice in determining their conditions of work, to pro- 
vide a rational method for dealing with disputes and work stoppages, and to 
maintain a favorable political and social environment. 

The legislature declares that it is the public policy of the State to promote 
harmonious and cooperative relations between government and its employees 

. -, 
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and to protect the public by assuring effective and orderly operations of gov- 
ernment. These policies are best effectuated by (1) recognizing the right of pub- 
lic employees to organi/.r for the purpose of collective bargaining, (2) requiring 
the public employers to negotiate with and enter in&o written agreements with 
exciusive representatives on matters of wages, hours, and other terms and con- 
ditions of emplo! mcnt. whtle. at the same time. (3) maintaining merit principles 
and the principle of equal pay for equal work among state and county employ- 
ees pursuant to sections 76-1, 76-2, 77-31, and 77-33, and (4) creating a public 
employment relaticbns board to administer the provisions of this chapter. [L 
1970. c 171, pr of 321 - 

[$89-Z{ Definitions. As used in this chapter‘: 
(1) “Arbitration” means the procedure whereby parties invoIved in an im- 

passe mutually agree to submit their differences to a third party for a 
final and bimiing decision. 

(2) “Appropriate bargaining unit” means the unit designated to be appro- 
priate fur the purpose of collective bargaining pursuant to section 89-6. 

(3) “Board” mrans the Hawaii public employment relations board created 
pursuant to section 89-5. 

(4) “Certification” means official recognition by the Hawaii public em- 
ployment relations board that the employee organization is, and shall 
remain, the exclusive representative for ail of the employees in an ap- 
prvpriate bargaining unit for the purpose of collective bargaining, until 
it is replaced by another employee organization, decertified, or dis- 
solves. 

(5) “Collective bargaining” means the performance of the mutual obliga- 
tions of the public employer and the exclusive representative to meet at 
reasonable, times, to confer and negotiate in good faith, and to execute 

1 ~ a written agreement with respect to wages, hours, and other terms and 
conditions of employment, except that by any such obligation neither 
party shall be compelled to agree to a proposal, or be required to make 
a concession. 

(6) “Cost items” includes wages. hours, and other terms and conditions OF 
employment, the rmpiementation of which requires an appropriation 
by a legislative body. 

(7) “Employee” or “public employee” means any person employed by a 
public employer except elected and appointed officials and such other 
employees as may be excluded from coverage in section 89-6(c). 

(Sj “Employee organization” means any organization of any kind in 
which public emplovees participate and which exists.for the primary 
‘purpose of dealing with public employers concerning grievances, labor 
disputes, wages, hours. and other terms and conditions of employment 
of public employees. 

( . (9) “Employer” or “public employer” means the governor in the case of 
the State, the respective mayors in the case of the city and county of 
Honolulu and the counties of Hawaii, Maui, and Kauai, the board of ’ 
education in the case of the department of education, and the board of 
regents in the case of the university of Hawaii, and any individual who 
represents one of these employers or acts in their interest in dealing 
with public employees. 

(IO) “Exclusive representative” means the employee org&ation. which as 
a result of certification by the board, has the ri&to ‘be the collective 
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bargaining agent of all employees in an appropriate bargaining unit 
without discrimination and without regard to employee organization 
membership. 

(1 I) “Fact-finding” means identification of the major issues in a particular 
impasse, review of the positions of the parties and resolution of fac- 
tual differences by one or more impartial fact-finders, and the making 
of recommendations for settlement of rhe impasse. 

(12) “Impasse” means failure of a public employer and an exclusive repre- 
sentative tdachieve agreement in the course of negotiations. 

(13) “Legislative body” means the legislature in the case of the State, the 
city council in the case of the city and county of Honolulu, and the re- 
spective county councils in the case of the counties of Hawaii, Maui, 
and Kauai. 

(14) “Mediation” means assistance by an impartial third party to reconcile 
an impasse between the public employer and the exclusive representa- 
tive regardmg wages, hours, and other terms and conditions of em- 
ployment through interprctation;suggestion, and advice to resolve the 
impasse. 

(15) “Professional employee” includes (A) any employee engaged in work 
(i) predominantiy intellectual and varied in character as opposed to 
routine mental, manual, mechanical, or physical work, (ii) involving 
the consistent exercise of discretion and judgment in its performance, 
(iii) of such a character that the output produced or the result accom- 
plished cannot be standardized in relation to a given period of time,. 
(iv) requiring knowledge of an advanced type in a field of science or 
learning customarily acquired by a prolonged course of specialized in- 
tellectual instruction and study in an institution of higher learning or 
a hospital, as distinguished from a general academic education 01 
from an apprenticeship or from training in the performance of routine 
mental, mamial, or physical processes; or (B) any employee, who (i) 
has completed the courses of specialized intellectual instruction and 
study described in clause (A) (iv), and (ii) is performing related work 
under the supervision of a professional employee as defined in (A). 

(16) “Service fee” means an assessment of all employees in an appropriate 
bargaining unit to defray the cost for services rendered by the exclu- 
sive representative in negotiaGons and contract administration. 

(17) “Strike” means a public employee’s refusal, in concerted action with 
others, to report for duty; or his wilful absence from his position, or 
his stoppage of work, or his abstinence in whole or in part from the 
full, faithful, and proper performance of the duties of employment, 
for the purpose of inducing, influencing, or coercing a change in the 
conditions, compensation, rights, privileges, or obligations of public 
employment; provided, that nothing herein shall limit or impair the 
right of any public employee to express or communicate a complaint 
or opinion on any matter related to the conditions of employment. 

(18) “Supervisory employee” means any individual having authority in the 
interest of the employer, to hire, transfer, suspend, layoff, recall. pro- 
mote, discharge, assign, reward, or discipline other employees. or the 
responsibility to assign work to and direct them, or to adjust their 
grievances, or effectively to recommend such action, if, in connection 
with the foregoing, the exercise of such authority is not.of a merely 

-. 
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routine or clerical nature, but requires the use of independent judg- 
ment. [L 1970, c 171, pt of $21 

Attorney General Opinions 

Cost items are those that reqmre new or additional appropriation for implementation. Att. Gen. 
Op. 72-10. 

&89-31 Rights of employees. Employees shall have the right of self- 
organization and the right to form, join, or assist any employee organization for 
the purpose of bargaining collectively through representatives of their own 
choosing on questions qf wages, hours, and other terms and conditions of em- 
ployment. and IO engage in lawful, concerted activities for the purpose of collec- 
tive bargaining or other mutual aid or protection, free from interference, re- 
stramt. or coercion. An employee shall have the,right to refrain from any or all 
of such activities, except to the extent of making such payment of service fees to 
an exclusive representative as provided in section 89-4. [L 1970, c 171, pt of $21 

198%4] Payroll deductions. (a) The employer shall, upon receiving from 
an exclusive representative a written statement which specifies an amount of 
reasonable service fees necessary to defray-the costs for its services rendered in 
negotiating and administering an agreement and computed on a pro rata basis 

’ among all employees within its appropriate bargaining unit, deduct from the 
payroll of every employee in the appropriate bargaining unit the amount of ser- 
vice fees and remit the amount to the exclusive representative. A deduction per- 
mitted by this section, as determined by the board to be reasonable, shall extend 
to any employee organization chosen as the ex&sive representative of an ap- 
propr~ate bargaining unit. If an empIoyee organization is no longer the exclusive 
representative of the appropriate bargaining unit, the deduction shall terminate. 

(b) In addition to any deduction made to the exclusive representative un- 
der subsection (a), the employer shall, upon written authorization by an em- 
ployee, deduct from the payroll of the employee the amount of membership 
dues, initiation fees, group insurance premiums, and other association benefits 
and shall remit the amount to the employee organization designated by the em- 
ployee. 

(c) The employer shall continue all payroll assignments authorized by an 
employee prior to the effective date of this chapter and all assignments author- 
ized under subsection (b) until notification is submitted by an employee to dis- 
continue his assignments. [L 1970, c 171, pt of $2). 

@9-!5l Hawaii pllblic emptoyment relations board. (a) There is created a 
, Hawaii public employment rtlations-board composed of three members of 

which (1) one member shall be representative of management, (2) one member 
shall be representative of labor, and (3) the third member, the chairman, shall be 
representative of the public. Ali members shall be appointed by the governor for 
terms of six years each, except that the terms of members first appornted shall be 
for four, five, and six years respectively as designated by the governor at the 
time of appointments. Public employers and employee organizations represent- 
ing public employees may submit to the governor for consideration names of 
persons representing their interests to serve as members of the board and the 
governor shall first consider these persons m selecting the members of the board 
to represent management and labor. Each member shall hold office until his 
successor is appointed and qualified. Because cumulative experience and conti- 
tnuity in office are essential to the proper administration of this chapter, it is de- 
clared to be in the public interest to continue board members in office as long as 

-- 
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efficiency is demonstrated, notwithstanding the provision of section 26-34, 
which limits the appointment of a member of a board or commission to two 
terms. 

The members shall devote full time to their duties as members of the board. 
The chairman of the board shall be paid a salary at the rate of ninety-five per 
cent of the salary of a circuit court judge. Each of the other members shall be 
paid a salary at a rate of ninety per cent of the chairman’s salary. No member 
shall hold any other public office or be in the employment of the State or a 
county, or any department or agency thereof, or any employee organization 
during his term. 

Any action taken by the board shall be by a simple majority of the mem- 
bers of the board. All decisions of the board shall be reduced to writing and shall 
state separately its finding of fact and conclusions. Three members of the board, 
consisting of the chairman, at least one member representative of management, 
and at least one member representative of labor, shall constitute a quorum. Any 
vacancy in the board, shall not impan the authority of the remaining members 
to exercise all the powers of the board; The governor may appoint an acting 
member of the board during the temporary absence from the State or the illness 
of any regular member. An acting member, during his term of service, shall have 
the same powers and duties as the regular member. 

The chairman of the board shall be responsible for the administrative func- 
tions of the board. The board may appoint an executive officer, mediators, 
members of fact-finding boards, arbitrators, and hearings officers, and employ 
other assistants as it may deem necessary in the performance of its functions, 
prescribe their duties, and fix their compensation and provide for reimburse- 
ment of actual and necessary expenses incurred by them in the performance of 
their duties within the amounts made available by appropriations thercfor. 

The board shall be within the department of labor and industrial relations 
for budgetary and administrative purposes only. The members of the board and 
the employees of the board shall be exempt from chapters 76 and 77. 

At the close of each fiscal year, the board shall make a written report to the 
governor of such facts as it may deem essential to describe its activities. includ- 
ing the cases and their dtspositions, and the names, duties, and salaries of its of- 
ficers and employees. Copies of the report shall be transmitted to the legislative 
bodies and to the public management committee. 

(b) In addition to the powers and functions provided in other sections of 
this chapter, the board shall: 

(1) Establish procedures for, investigate. and resolve, any dispute con- 
cerning the designation of an appropriate bargaining unit and the ap- 
plication of section 89-6 to specific employees and positions; 

(2) Resolve any dispute concerning cost items; 
(3) Establish procedures for, resolve disputes with respect to, and super- 

vise the conduct of, elections for the determination of employee repre- 
sentation; 

(4) Conduct proceedings on complaints of prohibited practices by em- 
ployers, employees, and employee organizations and take such actions 
with respect thereto as it deems necessary and proper: 

(5) Hold such hearings and make such inquiries, as it deems necessary, to 
carry out properly its functions and powers, and for the purpose of 
such hearings and inquiries, administer oaths and affirmations, exa- 
mine witnesses and documents, take testimony and receive evidence, 
compel attendance of witnesses anil the production of documents by 
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the issuance of subpoenas, and delegate such powers to any member 
of the board or any person appointed by the board for the perform- 
ance of its functions; 

(6) Establish, after reviewing nominations submitted by the ‘$1 blic em- 
ployers and employee organizations, lists of qualified persons, broadly 
representative of the public, to be available to serve as mediators, 
members of fact-finding boards, or arbitrators; 

(7! Establish daily or hourly rates at which mediators, members of fact- 
finding boards, and arbitrators are to be compensated and apportion 
the costs of arbrtration to the parties involved; 

(8) Conduct studies on problems pertaining to public employee- 
management relations, and make recommendations with respect 
thereto to the legislative bodies; request information and data from 
state and county departments and agencies and employee organiza- 
tions necessary to carry out its functions and responsibilities; make 
available to the public management committee, employee ‘organiza- 
tions, as may exist, mediators, members of fact-finding boards, arbi- 
trators, and other concerned parties statistical data relating to wages, 
benefits, and employment practices in public and private employment 
to assist them in resolving issues in negotiations; 

* (9) Promulgate rules and regulations relative to the exercise of its powers 
and authority and to govern the proceedings before it in accordance 

J with chapter 91. [L 1970. c 171, pt of $2; am L 1971, ~49, $11 

($89-61 Appropriate bargaining units. (a) All employees throughout the 
State within any of the following categories shall constitute an appropriate bar- 
gaining unit: f 

( 1) Nonsupervisory emplo>;ees in blue collar positions; 
(2) Supervisory employ ee5 m blue coflar positions; 
(3) Nonsupervisory empio~~ces in white collar positions; 
(4) Supervisory employees in white collar positions; 
(5) Teachers and other personnel of the department of education under 

the same salary schedul:; 
(6) Educational officers and other personnel of the department of educa- 

tion under the same saiary schedule: 
(7) Faculty of the University of Hawaii and the community college sys- 

tem: 
(8) Personnel of the University of Hawaii and the community college sys- 

tem, other than facult\ ; - 
(9) Registered pmfes~~lonal nurses; 
(IO) Nonprofessional hospital and institutional workers; 
( 1 I ) Firemen : 
(12) Policemen: and 
(13) Professional and scientific employees, other than registered profes- 

sional nurses. 
Because of the nature of work involved and the essentiality of certain occu- 

pations which require specialized training, units (9) through (13) are designated. 
as oplional appropriate bargainin, 0 units. Employees in any of these optional 
units may either vote for separate units or for inclusion in their respective units 
(I) through (4). If a majority of the employees in any optional unit desire to con- 
stitute a separate appropriate bargaining unit, supervisory employees may be in- 
cluded in the unit by mutual agreement among supervisory at+ nonsupervisory 
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employees within the unit: if supervisory employees arc excluded, the appropri- 
ate bargaining unit for such supervisory employees shall be (2) or (4), as the 
case may be. 

The compensation plans for blue colhir positions pursuant to section 77-5 
and for white collar posttions pursuant to section 77-13, the salary schedules for 
teachers pursuant to section 297-33 and for educational officers pursuant to sec- 
tion 297-33.1, and the appointment and classification of faculty pursuant to sec- 
tions 304-l I and 304-13, existing on[Jul> 1. 197OJ. shall be the bases for differen- 
tiating blue collar from white collar employees. professional from 
nonprofesiinnal cmp!o)ees, supervisory from nonsupervisory employees, teach- 
ers from education;:! officers, and faculty from nonfaculty. In differentiating su- 
pervisory from nonsupervisory employees. class titles alone shall not be the ba- 
sis for determination, but, in addition, rh< nature Of the work, including whether 
or not a major portiori of the working time of a supervisory employee is spent as 
part of a CXG~ or team with nonsupervisory employees, shall also be considered. 

(b) For the purpose of negotiations. the puhhc employer of an appropriate 
bargaining unit shall mean the governor or his designated rcpresentativcs of not 
less than three together with not more than two-members of the board of educa- 
tion in the case of units (5) and (6). the governor or his designated rcpresenta- 
tives of not less than three together with not more than two members of the 
board of regents of the university of Hawaii in the case of units (7) and (8). and 
the governor or his designated representattves iogether with the mayors of all 
the counties or their designated representatives in the case of the remaining 
units. 

(c) No elected or appointed official, member of any board or commission, 
representative of a public employer, including the administrative officer, dircc- 
tor, or chief of a state or county department or agency, or any major division 
thereof 2s well as his deputy, first assistant, and any other top-level managerial 
and administrative personnel, individual concerned kvith confidential msttcrs 
affecting employee-employer relations, part time employer working fess than 
twenty hours per week, temporary employee of three months duration or less. or 
any commissioned and enlisted personnel of the Hawaii national guard, shall be 
included in any appropriate bargaining unit or entitled to coverage under this 
chapter. 

(d) Where any controversy arises under this.section. the board shall. pur- 
suant to chapter 91, make an investigation and, after a hearing upon due notice, 
make a final determination on the applicability of this section to specific posi- 
tions and employees. [L 1970, c 171, pt of $21 

@S9-71 Eleclions. Whenever, in accordance with regulations as may be 
prescribed by the board pursuant to chapter 91, a petition is filed by an em- 
ployee organization after January 1, 1971, showing written proof of at least 
thirty per cent representation of the public employees in an appropriate bargain- 
ing unit, the board shall hold an election by secret ballot to determine whzthcr 
and by which employee organization the employees desire to be represented for 
the purpose of collective bargaining. The ballot shall contain, in addition, both 
the name of any candidate showing written proof of-at least ten per cent repre- 
sentation of the public employees within the unit, and a provision for marking 
“no representation”. 

In any election in which none of the choices on the ballot receives a major- 
ity of the votes cast, a runoff election shall be conducted, the ballot providing 
for a selection between the two choices receiving the largest number of valid -. 

-_ - 
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votes cast in the election. The board shall certify the results of the election, and 
where an emplo>cc org:lnization receives a majority of the votes cast, the board 
shall certify the cmpiqet: organization as the exclusive representative of all em- 
ployees in the appropriate bargaining unit for the purpose of collective bargain- 
ing. 

No election shall be directed by the board in any appropriate bargaining 
unit within which (1) a valid election has been held in the preceding twelve 
months: or (2) a valid collective bargaining agreement is in force and effect, ex- 
cept upon a petition as provided herein not more than ninety days, but not less 
than s~xtq days, pfior to the expiration of the agreement. 

The hoard shall adopt rules and regulations governing the conduct of elec- 
tion\ 10 determine representation, including the time, place, manner of notifica- 
tton. and reporting the results of elections,‘and the manner for filing any petition 
for an election or any petition concerning the results of an election. No mail bal- 
lots shall be permitted by the board except when for reasonable cause a specific 
indfvidual would otherwise be unable to cast a baliot. The board shall have the 
final determination on any controversy concerning the eligibility of an em- 
ployee to vote. [L 1970, c 171, pt oi $2] .__ 

Attorney General Opinions 

Illeg,~l and blank ballots are not counted in determining total number of votes cast. Att. Gen. Op. 
71-8. 

$89-8 Recogsrition and representation; employee partkipation. (a) The 
employee organizatton which has been certified by the board as representing the 
majority of employees in an appropriate bargaining unit shall be the exclusive 
representative of all employees in the unit. As exclusive representative, it shall 
have the right to act for and negotiate agreeFen& covering all employees in the 
un11 and shall hr responsible for representing the interests of all such employees 
without Jiscriminnrwn and without regard to employee organization member- 
ship. 

(b) An indi\:dual employee may present a grievance at any time to his em- 
ployer and have the grievance heard without intervention of an employee organ- 
ization; provided that the exclusive representative is afforded the opportunity to 
be present at such conferences and that any adjustment made shall not be in- 
consistent with .the terms of an agreement then in effect between the employer 
and the exclusive rcprzsentative. 

(c) Employee participation in the collective bargaining process conducted 
by the exclubivc reprexentatlve-of the appropriate bargaining unit shall be per- 
mitted during regular working hours without loss of regular salary or wages. The 
number of participants from each bargaining unit with over 2,500 members shall 
be limltcd to one member for each five hundred members of the bargaining unit. 
For bargaining units with less than 2.500 members, there shall be at least five 
participants, one of whom shall reside in each county; provided that there need 
not be a participant I-esldmg in each county for the bargaining unit established 
by section 89-6(a)(8). The bargaining unit shall select the participants from rep- 
resentative departments, divisions or sections to minimize interference with the 
normal operations and service of the deparkents, divisions or sections. [L 1970, 
c17l.ptof~2;amLi971,~212,~2] 

(58%91 Scope of negotiations. (a) The employer and the exclusive repre- 
sentative shall meet at reasonable times, including meetings in advance of the 
employer’s budget-making process, and shall negotiate in good faith with re- 
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spect to wages, hours. and other terms and conditions of employment which are 
subject to negotiations under this chapter and which are to be embodied in a 
lvrittcn agreement. or any question arising thereunder, but such obligation does 
not compel either party to agree to a proposal or make a concession. 

(b) The employ*er or the exclusive representative desiring to initiate nego- 
tiations shall notify the other in writing, setting forth the time and place of the 
meeting desired and generally the nature of the business to be discussed, and 
shall mail the notice by certified mail to the last known address of the other 
party sufficiently in advance of the meeting. 

(c) Except as otherwise provided herein, all matters affecting employee re- 
lations, including those that are. or may be, the subject of a regulation promul- 
gated by the employer or any personnel director, are subject to consultation 
with the exclusive representatives of the employees concerned. The employer 
shall make every reasonable effort to consult with the exclusive representatives 
prior to effecting changes m any major policy affecting employee relations. 

(d) Excluded from the subjects of negotiations are matters of classification 
and reclassification, retirement benefits and the salary ranges and the number of 
incremental and longevity steps now provided by law, provided that the amount 
of wages to be paid in each range and step and the length of service necessary 
for the incremental and longevity steps shall be negotiable. The employer and 
the exclusive representative shall not agree to any proposal which would bc in- 
consistent with merit principles or the principle of equal pay for equal work pur- 
suant to sections 76-1, 76-2, 77-31 and 77-33. or which would interfere with the 
rights of a public employer to (1) direct employees: (2) determine qualiftcation. 
standards for work, the nature and contents of examinations. hire. promote, 
transfer, assign, and retain employees in positions and suspend. demote. dis- 
charge, or take other drsciplinary action against employees for proper cause: (3) 
relieve an employee from duties because of lack of work or other legitimate rca- 
son; (4) maintain efficiency of government operations: (5) determine mcthads. 
means, and personnel by which the employer’s operations are to be conducted; 
and take such actions as may be necessary to carry out the missions of the em- 
ployer in cases of emergencies. [L 1970, c 171. pt of $21 

[@9-IQ] Written agreements; appropriations for imptcmentation; enforcc- 
merit. (a) Any collective bargaining agreement reached between the employer 
and the exclusive representative shall be subjedt to ratification by the employees 
concerned. The agreement shall be reduced to writing and executed by both par- 
ties. The agreement may contain a grievance procedure and an impasse proce- 
dure culminating in final and binding arbitration, and shall be valid and en- 
forceable when entered into in accordance with provisions of this chapter. 

(.b) All cost items shall be subject to appropriations by the appropriate leg- 
islative bodies. The employer shall submit within ten days of the date on which 
the agreement is ratified by the employees concerned all cost items contained 
therein to the appropriate legislative bodies, except that if any cost items require 
appropriation by the State legislature and it is not in session at the time, the cost 
items shall be submitted for inclusion in the governor’s next operating budget 
within ten days after the date on which the agreement is ratified. The State legis- 
lature or the legislative bodies of the counties acting in concert, as the case may 
be, may approve or reject the cost items submitted to‘them, as a whole. If the 
State legislature or the legislative body of any county rejects any of the cost 
items submitted to them, all cost items submitted shall be returned to the parties 
for further bargaining. -. -_ - 
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(c) Rccnusc effective and orderly operations of government is essential to 
the public. it is declared to be in the public interest that in the course of collec- 
tive bargaining. the public employer and the exclusive representative shall make 
every reasonabte effort to conclude negotiations, and include provisions for an 
effective date. :1 reopening date. and an expiration date, at a time to coincide, as 
nearlj as possible, with the period during which the appropriate legislative bod- 
ies may act on the operating budget of the employers. 

(d) All existing rules and regulations adopted by the employer, including 
civil service or other personnel regulations, which are not contrary to this chap- 
ter, shalf remain applicable. If there is a conflict between the collective bargain- 
ing agreement and any of the rules and regulations, the terms of the agreement 
shall prevail; provided that the terms are not inconsistent with section 89-9(d). 
[L 1970. c 171. pt of $21 

Subsection (b). 
Attorney General Qpinions 

Cost item< that require new or additional appropriation and positions that exceed the maximum 
positlon counl must he submItted to I.egrslature. Att. Gen. Op. 72-10. 

Legrslature may re~cct cost Item\ by fallure to appropriate funds or by concurrent resolution or 
o:her means mdtcdtmg views of both houses. Att. Gen. Op. 72-10. 

[$83-7 11 ResoWion of disputes; grievznces; impasses. (a) A public em- 
ployer shnII have the power to enter into written agreement with the exclusive 
representative of an npproprlate bargaining unit setting forth a grievance proce- 
dure culmlnatlng in a final and binding decision, to be invoked in the event of 
any dispute concerning the interpretation or application of a written agreement. 
In the abscncc of such 3 procedure, either party may submit the dispute to the 
board for a fmsl and binding decision. A dispute over the terms of an initial or 
reneived agreemen: does not constitute a grievance. 

(b) A public employer shall have the powe; to enter into written agree- 
ment H’ith the exc!usive representative of an appropriate bargaining unit setting 
forth an impasse procedure culminating in a final and binding decision, to be in- 
voked in the event of an impasse over the terms of an initial or renewed agree- 
ment. In the absence of such a procedure, either party may request the assis- 
tance of the hoard by submitting to the board and to the other party to the 
dispute a clear. concise statement of each issue on which an impasse has been 
reached together with a certificate as to the good faith of the statement and the 
contents therein. The board, on Its own motion, may determine that an impasse 
exists on any matter III a dispute. If the board determines on its own motion that 
an impasse exists, it may render assistance by notifying both parties to the dis- 
pute of its intent. 

The board shall render assistance to resolve the impasse according to the 
following schedule: 

(1) Mediation. Assist the parties in a voluntkry resolution of the impasse 
by appointing a mediator or mediators, representative of the public, 
from a list of qualified persons maintained by the board, within three 
days after the date of the impasse, which shall be deemed to be the day 
on which notification is received or as-determination is made that an I 
impasse exists. 

(2) Fact-finding. If the dispute continues fifteen days after the date of the 
impasse, the board shall appoint, within three days, a fact-finding 
board of not more than three members, representative of the public, 
from,a list of qualified persons maintained by the board. The fact- 
finding board, shall, in addition to powers delegated to it by the public 
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emplay~r~ent rel:ltir!nh boct~d, have the po~cr to make rccommenda- 
Cons for the ].esoIut~on of the dispute. rh fact-flncllnf bo.~rd, acting 
by a majority of it5 mcntbers. sh;tll tr.;insmit its Ilnding\ of fact and 
any recc,ntnJenci~ttlclns f<U’ the IcWluti~~ll of the dispute tk) both parties 
within ten Jays af:er it\ appointment. if the dl\plltc remains unre- 
solved tivc dn!s after the tr;tnsmittal of the findings of f:ict and any 
rt’conlrncnd:rtions. the board shall publish the findings of fact and any 
recomrncndations~s fol public mformatmn if the dispute is not referred 
to finnl and binding arbitration. 

(3) Arbitration. If the dispute contmues thjrty da!s after the date of the 
impax>.r, the parties-ma) mutually aprtac to suhn~t the remaining dif- 
ferences to arbitration, \\hich shall rcs1111 IIJ a final and binding deci- 
sion. The arhitratlon panel shall conslht of three arbitrators, one se- 
lected by each party. and the third ;tnd impartial arbitrator selected 
by the other two 31 bltrntors. lf clther party falls to select an arbitrator 
or for any reason there is :I tlcla> in rho naming of an arbitrator, or if 
the arbitrators fail to ~lrct a neutral arbitrator within the time prc- 
scribed by the board, the hoard shall appoint the arbltnttor ur arbitra- 
tors necessary to complete the panel, -l\%lch shall act with the same 
force and effect as if the panel had been selected by the parties as de- 
scribed above. The arbitration panel shall take whatever actions nec- 
essary, including but not 11mited to inquiries, ini,cstigations. hearings. 
issuance of subpoenas, and administermg oaths, in accordance with 
procedures prescribed h> the board to rc.solve the impasse. If the dis- 
pute remains unrebohed tvithm fifty days after the date of the im- 
passe, the arbitration p:lnel shall transmit its findings and its final and 
binding decision on the dispute to both parties. The parties shall enter 
into an agreement or take ~halever action is necessary to carry out 
and effectuate the declslon. All items requiring any monies for imple- 
mentation shall be subject to appropriations by the appropriate legis- 
lative bodies, and the employer shall submit ail such items agreed to 
in the course of negotiations rvithin ten days to the app~opriatr legislrt- 
tive bodies. 

(4) The costs for mediation and fact-finding shall be borne by the board. 
All other costs, including that of a neutral arbitrator, shall be borne 
equally by the parties involved in the dispute. 

(c) If the parties havenot mutually agreed to submit the dispute to final 
and binding arbitration, either party shall bc fiec to take whatever lawful action 
it deems necessary to end the dispute-: provided that no action shall involve the 
disruption or interruption of pubhc services \vlthin sixty da3s after the fact- 
finding board has made public its findings of fact and any recomlncndations for 
the resolution of the dispute. The employer shall submit to the appropriate legis- 
lative bodies his recommendations for the settlement of the dispute on all cost 
items together with the findings of fact and any recommendations made by the 
fact-finding board. The exclusive representative may submit to the appropriate 
legislative body its recommendations for the settlement of the dispute on all cost 
items. [L 1970, c 171, pt of $21 i- 

&89-I2] Strikes, rights and prohI2tltions. (a) Participation in a strike shall 
be unlawful for any employee who (1) is not included in an appropriate bargain- 
ing unit for which an esclusive representative has been certified by the board, or 11 
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(2) is included in an appropriate bar gaining unit for which process for resolu- 
tion of a dispute is by referral to final and binding arbitration. 

(h) It shsJ1 be lawful for an employee, bvho is not prohibited from striking 
under par,igraph (a) and who is in the appropriate bargaining unit involved in 
an impasse. to pal ticipnte in a strike after (I) the requirements of section 89-I 1 
rclsting to rhe resolution of disputes have been complied with in good faith, (2) 
the proceedings for the prevcntlon of any prohibited practices have been ex- 
hausted. (3) sixty days have elapsed since the fact-finding board has made pub- 
IX its findings and any recommsndarlon, (4) the exclusive representative has 
gi\*en a ten-day notice of intent to strike to the hoard and to the employer. 

(c) Wh ere the strike occurrmg, or is about to occur, endangers the public 
health or safety, the public employer concerned may petition the board to make 
an In\,esrl:ation. If the board finds that there is imm&nt or present danger to 
the 114th and safety of the public, the board shall set requirements that must be 
complied with to avoid or remove any buch imminent or present danger. 

(d) No emp’toyee organization shal! declare or authorize a strike of em- 
plowers. which is or would be in violation of this_section. Where it is alleged by 
the employer that an emplo>~ee organization has declared or authorized a strike 
of employees which is or would he in violation of this section, the employer may 
appl! to the boa,-d for a declaration that the strike is or would be unlawful and 
the board, after affording an opportunity to the employee organization to be 
heard an the application, may make such a declaration. 

(e) If any employee organization or any employee is found to be violating 
or failing to comply \irith the requirements of this section or if there is reasonable 
c;luse to belleve that an employee organization or an employee is violating or 
frilling to comply with such requirements, the hoard shall institute appropriate 
proceedings in the circuit in urhich the violation occurs to enjoin the pcrform- 
anct’ of any acts or practices forbidden by this section, or to require the em- 
ployrc organization or emp!oyecs to comply with the requirements of this sec- 
tion. Jurlbdiclion to hear and dispose of all actions under this section is 
ronferrcd upon each circuit court. and each court may issue, in compliance with 
chapter 380, such orders and tlecrecs, by way of injunction, mandatory injunc- 
tlon. or otherwIse, as may be appropriate to enforce this section. [L 1970, c 171, 
pt of $21 

[@B-131 Yrobibitcd IGcticcs; e\itfcnce of had faith. (a) It shall be a pro- 
hibited practice for ;L public empluyrr or its designated representative wilfully 
to: 

(1) Interfere, restrain. UT coerce any eLployee in the exercise of any right 
guamntred under this chapter: 

(2) Dominate, Interfere. or assist m the formntioh, existence, or adminis- 
tration of any empIo>ee orgsmzation; 

(3) Discriminate in regard to hiring, tenure, or any term or condition of 
employment to encourage or discourage membership in any employee 
organization. 

(4) Uischarge or otherwise discriminate agamst an employee because he 
has signed or filed an affidavit, petition. or coriiplaint or given any in- 
formation or testimony under this chnptcr, or because he has in- 
formed, joined. or choben to be rcprescntcd by any employee organiza- 
tion: 

(5) Refuse to hargaln collcctivcly in gc)oJ f:iith tvitl-1 the exclublve repre- 
sentative as required in 5rction S9-9: . -. 
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(6) Refuse to participate in good faith in the mediation, fact-finding, and 
arbitration procedures set forth in section X9- I I ; 

(7) Refuse or fail to comply with any provision of this chapter; or 
(8) Violate the terms of a collective bargaining agreement. 
(b) it shall be a prohibited practice for a public employee or for an em- 

ployee organization or its designated agent wilfully to: 
(1) Interfere, restrain, or coerce any employee in the exercise of any right 

guaranteed under this chapter; 
(2) Refuse to bargain collectively in good faith with the public employer, 

if it is an exclusive representatihle, as required in section 89-9; 
(3) Refuse to participate in good faith in the mediation, fact-finding and 

arbitration procedures set forth in section 89-l 1; 
(4) Refuse or fail to comply with any provision of this chapter: or 
(5) Violate the terms of a collective bargaining agreement. [L 1970, c 171, 

Pt of 521 

(@9-14l Prevention of prohibited practices. Any controversy concerning 
prohibited practices may be submitted to the board in the same manner and 
with the same effect as provided in section 377-9, All references in section 377-9 
“board” shall include the Hawaii public employment relations board and “labor 
organization” shall include employee organization. [L 1970, c 171, pt of $21 

[389-151 Financial reports to employees. Every employee organization 
shall keep an adequate record of his financial transactions and shall make avail- 
able annually, to the employees who are members of the organization. within 
sixty days after the end of iis fiscal year, a detailed written fmanclal report 
thereof in the form of a balance sheet and an operating statement, certified as to 
accuracy by a certified public accountant. In the event of failure of compliance 
with this section. any employee within the organization may petition the public 
employment relations board foi an order compelling such compliance. An order 
of the board on such petition shall be enforceable in the same manner as other 
orders of the board under i%is chapter. [L 1970, c I7 1, pt of $21 

[@S-16] Public records and proceedings. The complaints, orders. and testi- 
mony relating to a proceeding instituted by the public employment relations 
board under section 377-9 shall be public records and be available for inspection 
or copying. All proceedings pursuant to section 377-9 shall be open to the pub- 
lic. [L 1970, c 171, pt of $21 

[@9-171 List of employee organizations and exclusive representatives. The 
public employment relations board shall maintain a list of employee organiza- 
tions. To be recognized as such and to be included in the list, an organization 
shall file with the board a statement of its name, the name and address of its sec- 
retary or other officer to whom notices may be sent, the date of its organization, 
and its affiliations, if any, with other organizations. No other qualifications for 
incIusion shall be required, but every employee organization shall notify the 
board prompily of any change of name or of the name and address of its secre- 
tary or other officer to whom notices may be sent, or of its affiliations. 

The board shall indicate on the list which employee organizations are ex- 
clusive representatives of appropriate bargaining units, the effective dates of 
their certification, and the effective date and expiration date of any agreement 
reached between the public employer and the exclusive representative. Copies of 
the list shall be made available to interested parties upon request. [L 1970. c 17 I, 
Pt of 921 
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&S9-ISI Pcnahy. Any person who wilfully assaults, resists. prek’cnts, im- 
pedes, or interferes with a mediator, member of the fact-finding board, or arbi- 
trator. or any member of the public employment relations board or any of the 
agent5 or employees of the board 111 the performance of duties pursuant to this 
chapter shall be fined not more than $500 or imprisoned not more than one 
year, or both. [L 1970, c 171. pt of $21 

@39-191 Chapter takes prercdence, when. This chapter shall take prece- 
dcnce over all confli<ting statutes concerning this subject matter and shall 
preempt all contrary local ordinances. executive orders, legislation. rules, or reg- 
ulations adopted by the State. a county, or any department or agency thereof, 
including the departments of personnel services or the civil service commission. 
[L 197o.c 171,ptof$2] 

. 

1589-201 Chapa’ inoperative, when. If any provision of this chapter jeop- 
ardizes the rscelpt by the State or any county of any federal grant-in-aid or other 
fedrrnl allotment of money, the provision shall, insofar as the fund is jeopard- 
UCJ. bc Jcemed to be inoperative. [L 1970, c-171, pt of $21 

Severahdlty provision, L 1970, c 171, pt of $2, omitted. 
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Committee 

Federal employees: 
Post Office and Civil 

Service (Senate) 

Post Office and Civil 
Service (House) 

Non-Federal public employees: 
Post Office and Civil 

Service (Senate) 

Post Office and Civil 
Service (House) 

Education and Labor 
(House) 

PROPOSED LEGISLATION CONCERNING 

PUBLIC SECTOR LABOR-MANAGEMENT RELATIONS 

(93d Gong.) 

Purpose 

To provide for improved labor-management 
relations in the Federal service 

To provide for improved labor-management 
relations in the Federal service 

To protect the freedom of choice of Fed- 
eral employees in employee-management 
relations 

To guarantee that every employee of the 
Federal Government has the right to re- 
frain from union activity . 

To establish a nationwide public em- 
ployee merit system 

To guarantee the right of employees to 
organize and bargain collectively, which 
safeguards the public interest and pro- 
motes the free flow of commerce 

To establish a nationwide public em- 
ployee merit system and representation 
act 

To provide that public employees be sub- 
ject to the provisions of the National 
Labor Relations Act 

APPENDIX II 

Number 

351 l-12-73 

13 l- 3-73 
3341 1-31-73 
3411 1-31-73 
3644 2- s-73 
4619 2-22-73 
6158 3-27-73’ 
6287 3-28-73 
6615 4- 4-73 
7181 4718-73 
8243 s-30-73 
8309 5-31-73 
8397 6- S-73 
9282 7-16-73 
9784 8- l-73 
9797 8- 2-73 

10700 lo- 3-73 

3060 l-29-73 
4458 2-21-73 
5826 3-20-73 
6159 3-27- 73 
6820 4-10-73 
7619 .5- 9-73 

283 l- 3-73 

647 1-31-73 

579 l- 3-73 
1091 l- 3-73 
8677 6-14-73 

4293 

9730 

t- 8-73 

7-31-73 

Date 
introduced 

Note: Bills introduced in 93d Congress through October 3, 1973. None of these bills had 
cleared their respective committees as of October 1973. 
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