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M/~.TTER OF-:Payment of refund ordered by Court of Claims 
in National Presto Industries, Inc. and \Vorlcl. 

DIGEST: 
AeEospace <:~or·f):-V:-UllftedBt~tes 

Order of Court of Claims directing refund 
payment to be made to contractor upon sub­
stitution of bqnd under Renegotiation Act 
niay he certified for payment under 28 U.S. C. 
§ 2517 and 31 U.S. C. § 724a, but only after 
the appellate process is completed w~th re­
spect to that order. Refund 1nay not be paid 
fr pm the appropriati.on established by 31 U. S. C. 
§ 72.5q-J. for "Refund of Moneys ErroneousJ.:'.i 
Received and Covered" sitlce original pci.yment 
vvas properly deposited into the Treasury as 
miscellaneous receipts •. 

This decision is in response to a reqnest from the Department or 
Justice concerning the payment of a refund to a contractor, pu:cstrn.nf. 
to an .. ?rdf!X' of the Court ~1f Clatzns. ~n lja.t~nal P~e~to I~1dusfrie~...:,)n~_. 
and World Aerospar.::e Corp. v.f'Umtecl s:G1tes,-Ct. CT:-No.· 3Ul- 11b •. 
Tlie.Fi;µ·artmenf'"iiskSfirst whetht}r the- Com.ptrolle:r General can 12.w­
fully GQ,ptify an interlocutory 9rder for payment pursµant to 31 U. S, ~. 
§ 724a ~i.nd 28 U.S. C. § 2517 :l'\Ve a.re also asked whether such cerh-
~icatjc.m and payrnc:mt can occlU' befcix•e the Solicitor General determines 
whether to seek c12.rtiorari, or if certiora:d. is sought, before the 
Supreme Co11rt eitber de'nies ce:ctiorari or deciden the issue. Jn 
a.dditicm, the Department asks whether the refund ordered by the 
Court may be lawfully: paid from the aceonnt for "R,efund oLMon~ys 
Erroneously Received and Covered11 (31 U, S. C. § 725q-l),Yor from 
any other available appropriation. .For the reasons that follow,. we 
beJie•.ro that the ordc~r may only be paid under 31 U. 8. C. § 724a~nd 
_28 U.S. C. § 2517Tbut only after foe app,?J.late process is completed 
~wH.h respect to that order. The fund csts.blished by 31 U.S.C. 
§ 725q-l+is not ~\:--nilo.ble for the payment of the order, nor do vve 
know of o.ny oth1:;r appropriation frcn::i i;vhich the r0fu11cl may be drawn. 

In May. HJ76. the Rene!o"Otiati.on Bo.:),r<l determined that National 
Presto Indust:ri,~;c;, Inc., and...,\'ifodd Aei~os1)ace Corp., had rcali:z.ed 
*25. 4 milliou in e~c(~Ss pro.Gt~ on cortain.Dep<~rtment of the Army 
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negotiated contracts.~ f.Under the Renegotiati?n ~ct. of.~951 .. 
(50 U.S. C. App. § 1218 (19.76), a person who wishes to seek a . 
redetermination by .the Court of Claims .of a· Renegotiatfon Board 
determination of exce~s· profi.ts· has a choice of paying the. amount · · · 
awarded less appropriate tax credits, or··f~ling a b.ond for the same 
amount. See also Court of Claims Rules, Rule 26.·· The contractors 
elected to make payment, and on July 2, 1976, paid the Department 
of Army under protest $11 •. 076, 995.15 •.. The pay·me.nt was deposited = · 

into the Treasu:ry· as miscellq.peous rec.eipts,· apparently pursuant to· 
50 U.S. C. ·App •. § 1215(b)(7).'9f' · : ·. · '. · . ·· 

. . 
On Februafy 16, 197f),. the Co.urt .of 'Claims ·granted .the 

jlOntractors' motion for leave to substitute a bond, and ordered the · 
United States to refund the amount previous~y paid. The· _Department 
of the Army stated t]::J.at it ne> I.onger had .an availabI.e ·appropriation 
from which to pay the refund si~ce, as mentioned above, the amoupt ·. 
collected had beeri. deposited in the Treasury as miscellaneous . · . 
receipts; As a· result,· the Department of Justice requested ·a. .deci- · 
sion from our Office regarding an available source of appropriations 
for the refund., · · · 

-(.. We take no position ·on the merits of .pe·rmitting the substitution of a bond at this late date since .that .is the.very issue before the ·Court .. · 
If it is de.cided by the Department not to· appeal the Court of -Claims 

. ruling, we :will certify the 9-mount due t<Ythe contractor without' . 
question, ·as a min~steria.J. duty. The role of the General Accounting 
Office ~GAO) in-t~~ payment·of Co~t of .9.1aims-ju<;lgments is 

. prescribed by 28 U. ~· C. § 2517 (a) as follows: · . .-. · . · .. . .. · 

"Every final.judgment rendered by the Court of Clet.ims· · 
against ''flielJnit~d States shall be paid ·out of any general 
appropriation 'therefor, on presentation to the General · 
Accounting Office of a certification of the ju dgmet;tt by. . 
the clerk and.·chief jud~e-of the court. 11

·· (Emphasis added.')' 

Judgments of the.Gou.rt of Claims are payabJ.e Jrom.the .permanent 
indefinite. appropriation established by 31 U.S. C .. 7 24a'f.. Section 724a;A 
as amended by Pub. L. No ... 95-26 (May 4, 1977), 91 Stat .. 61, 96, · 
~rovides in· pertinent part. as follows: 

,.. ' . . . . . 

·.YThe Rer~goiiafaon Boar.d went out of existence on M~rcl;·.31, ·197e9_. 
but th~ validity of many of its ordel'.s. including t.he instant one, 
:made before that date ·are still in litigation. 
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· 11Ther·~ are appropriated, ·o~t of any. money j.n the· 
. Treasury·.not otherWise appropriated, such _sums as : 

· may be necessary fo:r: the p_aymerit, ·not otherwise pro- _: 
vided for,- as c.ertified by_ the Comptroller General, ·.of· 
final ju·dgme~ts, awards~ ~nd 'compromise settlements, . 
which are ,payable in accordance with the terms of sections- · · 
2414, 2517, 2672, or 2677 of Title 28 .•.• ~ , together. with 

-such interes-t and costs as·may be specified in such 
judgments. or otherwise-authorized by law·* * *-. 11

· 

(Emphaais a,dded.) ' · · 

The orde~ in question~ ·.not _a 11judgm~nt" as that term is ·c~mmortly 
understood •. Nevertheless, it is. an order Of the Court directing the · 

1Jayment of money by the- United Stat~s. As sucl~;. _we· believe _.it may 
be certified for payment under ·31U.8'. C. § 724al'if' the ·other require,... 
ments. of that section are met--specifically, if the order is !'final"· . 
and if pay.ment l.s "not otherwise". provided for." 1

-
1 

· · 

·9 

. , Both· of the ~bove statutes- -our. authority to certify Jlidgments .for . 
payment and the. app:r:-opriatiOn th~r~fo:r:- -are .limited by th~ir terms 
to final judgments. ·.It has been 01Jr traditional position that a judg ... · ·. · 

· .;,x:ent is not final for payment purposes until the appellate· process is 
compl~te with resp~ct to all .elements of the litigatioJ.?.; .1ilve· have no 
authority to ·make 111ntermediate.11 payments. B-1.7257·4,f"May 19, 1971. 

We recognize that the basic issue of the contractor's excess 
profits has ·been in litigation. for three years and rnay·weU continue 
consid_erahly longer .. The issue of t:P,e refund, .however; is i~ea~ily ;. 
severable from the merits of the underlying litigation. Although· · 
the Court's order directing the refund may be 11interlo.cutory" with· . 
~espe-ct to the· underlying litigation, it niay D,everthe_ies:s, when- the 
appellFtte process is cqmplete with respect to it, be .dee:µied "fir~al" 
as to the issue of. tbe·refund. However·, the refund_prder may still 

·be appealed to the Supreme Court and therefore cannot be cons.idere.d 
11fi~al'.' at this stage· of the litigation. Therefore, payment may not 
be law.fully made prior to such time as the Solicitor General has 
determined whetl1e:t: to petition for certio.rari from the Court of · 
Claims' order. If c(frtiorari" is- sought, payn~ent ·cannot·be niade 

. prior to the time th.at the SU:prerne G.otlrt finally disposes of the 
.... tissue, either by de.nying ·certiorari or, if grahfo~, until it issues its 

d~cision. .Thus, ·the -order will become fi1~al fbr payment pu.;rpos.es. · 
when ~me ·of three. things occurs-'-the Departmen,t of .Jus~ice deter-

. mines not-to se~k further re~riew, ·the Supreme··Court denies a .. 
petition for cert_iorari, or if the petitio:q. is granted, the. Sup:t;eme 
.Court issues its decision.. . _ : · 
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The next question to consider is whether· th~re is any other· 
appropriation· available for payment of the refund.. W~ agree that 
there.is no provision in the Department of the. Ar.my.'~ curre.ht.appro­
priation acts· to m:;i.ke such a· payment. It has been suggested that a· 

,,.possible. source might be ·the account for "Refund of Moheys.:Err~~ 
"eously Received and Cov'ered",:establish.ed by·:31.U.. S. C. '§ ·725q"U976). 
Appropriations for. this account ar~ provided on a permanent inffefinite 
basis under 31 u~s.c.· .§ 725q-1.'f.. .. : . . . . ...· .. 

The genetal ruie for th~ use of the. ac.~o~nt for "Ref'uno of Moneys 
'Erroneously .Rec.eived ~nd Cove.red" was stated in 17 Comp .. ·Gen ... ·859.,,.. 

· 860 (1938) as follows:.. .. · 

"* * :.;c It is 0.1'!1.y when.collections. erroneou'sly: covered 
into the Treasury as m.iscelianeous r.ece~pt.s.·are.in- .: 
valved and .the refund is not properly chargeable. to any. 
other appropriation· that.there is· for c'onsideratiori · .. · 
charging ·t_lle .appropriation 'Refu.nd of moneys ~.rron- .... · . . 
eously receiv.ed and covered. '" · " . · . · .. 

. See· also 55" Comp. Gen. 625'<1976); 55'-Comp •. G~n ... 243'b,97S). · : . 

~\ 'rhe Cqurt pf Claims, in its M:ay 11,, 1979 order .in this case,,. 
stated that it appears that the Army erroneously pai.d the money .. 

. "received into the Tr.easury under 50 U.S. C. App. § 1215(b)(7).~ · 
Section 1215(b)(7.)'f"provides ·that "All money recovered by W?H of repay-, 

· · ment or suit under. this subsection [5 O U. S; C. App~ ·§ 121.5 f' govl?l;'ning · 
·proceedings before tq.e Renegotiation Board] shall be covered into.the 
Treasury .as miscellaneous receipts~ 11 ·rrhe· Court interpreted this 
pr.Qvision 'as being not applicable to· a .payment mad~ in lieu of post- . 
~ng a bond, and-therefore questioned the propriety of the Army's 
action in covering the P.ayment into .the Treasury as miscellaneous 
receipts. . . . 

Without ~xpressi~g .an opiniop. on the applicability of § i2l5(b){7)7' 
we believe that the Army was nevertheless J:,'equired to deposit thi 

- payment as mis~ellaneous receipts by virtue of 31 U.S. C. § 484"(1976). 
· Section 484 provides that the .gros.s amount of all mon,ies rec.eiv~d . 
from whatever source for the use of the United States hvith certain 

. ~xceptions not relevant here} shail be deposited into the 'l'_r.easury .. 

. as miscellaneous -receipts. In the absence of express statutory. · · 
· autho!'ity to the contrary, th,e requircme.nts of ·31 U. S. C. § 4:84-f.. 

fuust be followed. Therefore, since there is no st.atutory authori~y 
··for ·any other disposition of the funds .• we believe the Army properly 

dep9sii:ed. the payment into the Treasury as miscellaneous receipts." 
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Sin~e the ·Arniy' s. action_ in. d~positing the paym~nf ~!lto __ tlie i'I'.~~s_ury 
was required by-law,. it may n0t be said that-the funds-were· .. ······. · · · 
''erroneously ~ec~ive_d and covered"- ·so as to· make available .for "· 
refund· the appropriation. established by 31 U.S. c,._. § 72Sq-l.~ . -.1. · 

-. :ti. 

. we have als~. revie;,,e~ the pro,vision,~-ot:.5.o_:.~' •. s~-c. :·~P~:.::,§_.l_~Zi(f}f 
fhi~ section provides that refunds of "all amounts ,!inally .. adju'dged or .. 
deter.mined to have been erroneously coll_ected by the. Uni.ted,.~tat~.s : .. 

· pursuant to a. de~ermination of ·exc~ss profits ii shall .5e .. paid- :'~re~: ·: · .· · 
· such appropriations as· :i;nay be available therefor" upon cer:ot~fic~tion · 
to the Treasury Depc;i.rt~ent by the Administrator .of.:the.:G$neraL". :: ·· · 
Services Atj.ministration {GSA}. Payments 'within-the sc.op·e.· ·of "this./_, 
section coul9 not_ be certified under 31 U.S. C. § .724a.'l. B.-i:2QQ72->~ . .-.. ·. 
October 22, 1974~- GSA has a permanent appropriatio~.a9coun1~·~·'._·-~ :-.~·-·· 
47X0515, "Refunds under Renegotiation Act; General'Servfoes ... :· ,--~:·:·· ·· 
Administratio~, "_for the i:ayment of--refuh,dsynd~~:'=s,e9tio.n ~-~~~-~~>f · 
However, . the Acting Adni1mstrator of GSA has coneluded, and" ·we . 
E!.g~ee, that section 123l(f).+is not av.ailable for. payment in .thi$· cas~ .._. _· . 
since·there .has ·been;;·no fi~al, a_djud1c;:atio11 onjhe .m_erits ofthe.~B.o~rd 1 s·: -.. :· 
excess _profits deter:r_nination and therefore·.it cannot be sa:fa that-the'-·. ·: · .' · 
funds .were ·11erroneously collected by the·United States".". · -.. · .- . · . 

: As· indicated ·earlier~ we are aware of no other appropriation· 
; that would be available for tpe payment of the Court's order.-· We 

conclude that the Court's refund order may only be certified for 
payment from the permanent appropriation established by 31 U.S. C :· 
§ 724a;\-once the conditio.n..s of finality as discussed above have been· 
satisfied •. 

Deputy 

. . ~-k111~·-
Co.mptrolle; 'General 
of the United Stf).tes · 
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