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The Honorbhle Edward M. Kennedy 
Chairman. Health Subcommfttae _ ,  ._, 
Comlttee! on Labor and Public 

United States Senate 
, ,  

We1 fare 

I111111 11111 11111 11111 11111 11111 1111 1111 
088742 

RELEASED 

, Dear Mr. Chalman:  
B ,  By letter dated June 24, 1974, you and Senator Javlts'requssted 

t h a t  we provide fnformatlon on (1)  the Implementatlan hy the M l l ' l -  
Burton hea l th  P a c l l i t l c s  prograr;~ 04 tlw requlrement t h a t  specla1 
consideration be glvon t o  projects for the construction or moderntxa- 
t l o n  at outpatient f a c i l l t l e s  i n  poverty areas, and (2 )  the complibnce 
by hospitals ass1 sted by the 111 11 -Burton program w l  t h  the requirement 
that  they provfde a "reasonable volume" o f  free services to residents 
o f  the c m u n l t i e r ;  I n  whlch they arc located. 

I n  subsequent dfrcurslons w l t h  your of f ice  we wore also requ&$t& 
to  provide in fomat ion  on: 

--the extant t o  whlch State Hill-Burton agencies are  offerlng 
and providing technical assistance and making outreach 
efforts t o  a s a l s t  and ancoursge projects whlch would serva 
povtbrty communltles to make appl i c a t i o n  f o r  Federal a s s l s t -  
ance and abtrrinlny p r l s r i t y  fundlng for construction or 
modemfxation of outpatisnt facillt!es, 

--the manner i n  whfch State  Hill-Rurton aywcies determtne 
poverty area5 and give  p r l o r l t y  to projects I n  such areas, 

--the extent t o  which State Hill-Burton agencies have trans- 
f e r r e d  funds from the outpatlent facil I tfes category tu 
other categortes and 

--the extent t o  whlch "bad debts" a r e  br ing rsported as free 
servlces by I111 I-Burton assfoted hospitals. 
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He gathered i r forr iutfon p r l r ~ i ~ ~ d l l j ~  at. Iwp~rhmt {if' Ib , a l t t t ,  
, Educatlan, and 'rlelf'are (t1CH) hciltlquartcrs; M.II rcwil,ons, S t n  tts !!Ill - 

Burtoti anencles and hospl tal  s shtwi f !I cnc7osure IV ' am1 thc! American 
Hospital  Asroclation i n  Chlcago. Ten State i iWblClC?S wre v l s f t e d  hut 
c e r t a i n  State plan in fomiat ion ava i l ab le  a t  :hr 1;Eti r y f o n a l  of f lce  
was gatticred on adr l l t lonal  Stntcs. Thc scapu of our work was, due 
to tline restralnts , 1 hf ted t o  obti l lninq In fomiat lon from rradi1.y 
a v a l l a t l c  records wi thout  v c r i f l c n t i o n  arid through intr , rvlcws w.l t h  
approprlate off ic ials  a t  locat lons v l s i t m l .  Th r  r o l l a l ) l ? l t q ~  of' tlw 
lnfor i i iat ton otJtalnotf f s  dependent, for thc most pa r t ,  on the assumed 
accuracj o f  the records and o r a l  cornniants. 

\le hL.1 Ievr?, !Iowcvcr, that the outpntlcnt fac i l i ty  ir?formatian 
lndlcatr?s t h a t  HE11 and S t a t e  l!lll -Burton agcnclos Rnvr! t w n  passlvf! 
i n  the Onl t i a t fon  n f  pro jec ts  f o r  the constrrictlon or modernltatlon. 
o f  outpatfent f a c i l i t i e s ,  p a r t l c u l a r l v  I n  poverty areas. 

ht  the  ten State agcnclcs v l s l t c d ,  vie found no formal outreach 
program t o  encourage thr, const ruct ion or moderni tat lon nf outpatfent 
facf l l t les  in poverty areas nor : w e  thcrc! any plans t o  l n l t l a t t !  such 
prograiiis. 
erally through a i d  in y v p a r f n g  and processfnq the n e c m i n r y  appl tca- 
t i o n  documentation. Any priorlty bclng qlven t o  outpatlcnt faciltttes 
I n  poverty areas \!as not evident other. than ttie use by certaln States 
o f  the optlen to provide a Federal flnanclal p a r t l c l p a t l o n  rnte o f  
90 percent f a r  projects t ~ ~ h i c l i  are located I n  pnverty arms and  wlll 
serve such areas. \IF! also noted t h a t  S t a t e  a g s n c l w ,  u i t h  IlEW 
approval have tranrfcrrrd it substantial arnovnt o f  funds out o f  the 
outpatlcnt category. 
questionable. T h i s  matter i s  i~iore f u l l y  discussed I n  enclosure$ I 
and 111. 

Technical assistance was being glvcn t o  appl icants  gen-. 

The l e g a l l t y  o f  a few o f  these transfors I s  

To stlrulate HEW and State aqency involvement i n  thr! const ruct ion 
or modernfzation o f  outpat ient  fw l l  i t j e s ,  t l ~  Suhcomltteu may v ls t i  
t o  tuns I d c r  1 eq I SI d t 1 VI! provl  s I on? vrhi c h vod1 t l  

--requlre the establ  ishment o f  outreach programs by the  State 
agencies t o  encourage the const ruct ion or madcrnltation o f  
outpatient facilities i n  poverty areas, 

- 2 -  
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--require lfEW to monftor and evaluate tho outrctlch efforts o f  
thr! State agencf QS 

--.require HEW t o  furnish the States w l t h  gufclirnce for detemfn- 
i n 9  orrtpatletit f 'f icllfty n e d s ,  

--require S t a t e  nycncfes to  fund up to 90 percent n f  r l i g t b l e  
costs Cor projacts whlch are located i n  poverty 1 3 ~ 9 m 3  01' 
w i  11 serve poverty cornnoni t i es ,  and 

- - res t r lc t  the t ransfer  o f  Federal funds out o f  t h P  outpatient 
faciltty category until outreach efforts can conclusively 
rhow that  such 7unds cannot be uswl before the i r  avallablllty 
er pf re3 + 

7hc fmplmentatian o f  the frae service requfrmer,t i s  i n  Its 
Infancy a t  the S t a t e  agency and local facility J P V L ' I .  U h I l v  the State 
plans revlewed contafnetl provisions whtch cssentlally met tha Federal 
requlrenients, none o f  the State agencies had an a c t i v e  program for 
monltarlng compllance! wl th  the requlrmsnt .  Most intend t o  r s l y  on 
complaints t o  monitor ccrnpliance, Also, sane factllt les ! w e  not 
f n f o w d  the State agencies o f  lrow they intcnd to meet the rcasonabln 
volume o f  free tervfces requirement. 

Impleiventation o f  the free service regirlremont a t  the f a d l  i t y  
lcvel was VariPil but imst of the fmlllties,  for whlch Informatton 
was ohtalned, scented to be providlng the rcqufred amount, o f  free 
services. We found that f'acllltltrs wcre generally not following a 
practice o f  usjng "had debts" to meet the free servlce requtrmnts. 

Due to tine restraints cstabljshed by your of f ice ,  we have not 
followed our noma1 pract ice  of glvfnq HEW and the Statcbr an oppor- 
tunlty to comnent or1 the matters discussrd l n  this report. 
sending a copy o f  t h l o  report t o  Senator J a v i t e ,  we p l a n  no further 
dfstrlbutlon unless you agree or publfcly announce i t s  contents, 

Other thati 

Comptroll e r  General 
of the United States 

Enclosures - 4 



ENCLOSURE I. 

OUTPATIENT FACILITIES 

Background 

In August 1946 the Congress enacted the Hospital Survey and Construc- 
tion Act (Public Law 79-725, which added title VI of the Public Health 
Service Act (42 U.S.C. 291)). The legislation established the Hill-Burton 
program of Federal assistance to the States for constructing and modernizing 
health facilities. 

Under the existing Hill-Burton program, Federal assistance is avail- 
able in the form of grants, direct loans, and loan guarantees with interest 
subsidies for constructing and modernizing hospitals and outpatient, long- 
term care, and rehabilitation facilities. 

The Hill-Burton program operates in each State through a designated 
State agency. 
cipate in the program only if a State plan for hospital and medical 
facilities construction and modernizatio? is submitted to the Public 
Health Service for approval. 
approval, is to be revised annually. 
and facilities) for inpatient and outpatient care for people residing in 
the State, (2 )  provide for the distribution of beds and facilities in 
service areas throughout the State, and ( 3 )  assign relative priorities 
€or the construction and modernization of facilities by service area. 

According to the authorizing legislation, a State can parti- 

The State plan, from the year of initial 
It must (1) designate the need (beds 

In 1970 Congress, concerned with the lack of ambulatory services for 
persons in poverty areas, amended the Public Health Service Act to provide 
that -priority consideration be given to the construction and modernization 
of outpatient facilities that will be located in, and provide services for 
residents of, an area determined by the Secretary of HEW to be a rural or 
urban poverty area. The 1970 amendments also provided that, at the option 
of the State agency, the Federal share of the cost of certain facilities 
could be as much as 90 percent. 

The 90 percent level of Federal financial participation is limited to 
health fac;ility projects that (1) will provide services primarily for per- 
SORS in an area determined by the Secretary of HEW to be a rural or urban 
poverty area or (2)  offer potential for reducing health care costs through 
shared services among health care facilities, through interfacility co- 
operation, or through the construction or modernization of freestanding 
(separated from hospitals) outpatient facilities. 
the changes to the Hill-Burton program under the 1970 amendments were 
issued by HEW on January 6, 1972. 

Regulations implementing 

I 



ENCLOSURE I 

OutreachjTechnical Assistance 

To determine what efforts the State agencies have made to encourage 
the construction or modernization of outpatient facilities in poverty 
areas, we reviewed State plans and discussed outreach activities with 
officials of 10 State Hill-Burton agencies visited. We found that no 
formal outreach programs existed nor were there any plans to initiate 
such programs. 
are made by periodically advertising in newspapers the availability of 
the State plan for review by the public. 

Several State agency officials said that outreach efforts 

Officials in two States attributed the lack of outreach efforts in 
their States to potential poverty area project sponsors' inability to 
raise their share of project costs. 
an outreach program is not needed because sufficient applications are 
always available to exhaust the Hill-Burton funds allocated to the State. 
However, two of these officials acknowledged that large amounts were 
transferred from the outpatient funds category because a sufficient 
number of applications were not received to utilize outpatient funds. 

Officials in three States said that 

In one State we were told that the State's Hospital Advisory Council 
sets the priority for the use of Hill-Burton funds and that fiscal years 
1973 and 1974 funds were earmarked for the construction of Public Health 
Centers. 
agency relative to outpatient facility funding, he would most likely be 
discouraged from submitting an application. 
agency consider Public Health Centers to be outpatient facilities. 

We were told that if a prospective applicant contacted the State 

Officials in this State 

While there was a lack of outreach effort by the State Hill-Burton 
agencies visited, we found no similar lack of technical assistance pro- 
vided to prospective applicants. However, technical assistance is 
generally given to applicants by the State agencies, after tentative 
funding decisions, and generally consists of assistance in preparing and 
processing the necessary application documentation. 

Methods Used t o  Determine Poverty 
Areas and Related Priorities 

HEW regulations provide that the Secretary will determine a rural or 
urban poverty area t o  be any area which has been found by the State agency, 
on the basis of the latest available published data from the Bureau of the 
Census, to be an area in which the median annual family income ranks in or  
below the 20th. percentile of the median family incomes for all areas in 
the State. 
had identified poverty areas in the manner described above. Alternative 
methods of determining poverty areas are permitted by H E W  regulations and 
one State has, with HEW approval, classified all counties within the State 
as poverty areas. 

Our review of IO State plans showed that most of the States 

, 
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I ENCLOSURE I 

A discussion of the propriety of a 1971 memorandum from Hill-Burton 
headquarters releasing,States from designating poverty areas is included 
in enclosure 111, page 28. 

With respect to priority determinations for poverty areas, all 10 
plans contained a provision stating that special consideration would be 
given to facilities which will be located in or will serve poverty 
populations. However, explanations were generally not provided on how 
special consideration is to be given to poverty areas. 
readily determine if any applications for outpatient facilities in non- 
poverty areas were given priority over applications for facilities in 
poverty areas. Generally, State agency officials claimed that no 
applications for  outpatient facilities in poverty areas have been denied. 

We could not 

The priority to be given a poverty area with the same relative need 
as a nonpoverty area is discussed on page 24 of enclosure 111. 

Federal Share of Project Costs for 
Outpatient Facilities in Poverty Areas 

4 

As mentioned previously, the 1970 amendments provided that a State 
agency may, at its option, allow a Federal participation rate of 90 percent 
in the cost of projects in poverty areas. We reviewed 20 State plans and 
found that 11 of the 20 States would provide a Federal participation rate 
of up to 90 percent of eligible project costs in poverty areas, as shown 
on page 6 of this enclosure. 

Need for Outpatient Facilities 

Of 15 State plans we examined, four indicated that no outpatient 
facilities were needed beyond those which existed, four others showed a 
need for adding only one such facility, and one showed that two facilities 
needed to be added. 
facilities only three showed some need to be in poverty areas and the 
others showed no need in poverty areas or did not indicate whether any of 
their need was in poverty areas. 

Of the 11 State plans showing a need for outpatient 

In a.report issued on May 3, 1974, to your Subcommittee, we reported 
that of 16 State plans reviewed, six showed no need for additional out- 
patient facilities and one showed a need for only one additional facility, 
The States discussed in our May report are different from those discussed 
in this report. 
officials told us that the Hill-Burton program has no acceptable method 
for determining outpatient'facility needs. 

Our May report also disclosed that HEW headquarters 

Some of the State plans reviewed'did not indicate how outpatient 
facility needs were determined. 
cation of a ratio of outpatient facilities to population, or a relationship 
of outpatient facilities t o  hospitals or service areas. 

Others showed methods such as the appli- 9 

Some State 
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ENCLOSURE I 

officials indicated that outpatient facility needs are determined on a 
judgmental basis and cited the lack of an accepted standard as a factor 
hindering need determinations. We also noted that some States have no 
system for inventorying a l l  outpatient facilities in the State. 
quently only the facilities which are licensed by the State, usually 
those which are a part of a hospital, and those freestanding facilities 
which have received Hill-Burton funds are known to the State agency. 

Fre- 

HEU has contracted with a consulting firm to (1) study the various 
methods used t o  determine outpatient facility needs, and (2) recommend 
to H E W  an approach to the determination of such needs. 

To further assess the emphasis given t o  outpatient facilities, 
particularly in poverty areas, we determined the number of outpatient 
facilities which were assisted by 13 State agencies using Hill-Burton 
outpatient funds available for fiscal years 1971 through 1974. Eight 
of the 13 State agencies had provided no financial assistance for the 
construction or modernization of outpatient facilities in poverty areas. 
Information for each State is shown on pages 7 and 8 of this enclosure. 

Several State agency officials pointed out that it is possible for 
projects which have been funded using Hospital and Public Health Center 
and Modernization funds to have included outpatient facilities as part 
of the total project. 

Transfer of Funds Out of Outpatient Category 

Section 602(e) of the Public Health Service Act (42 U.S.C. 291(e)) 
provides that Federal funds made available to State agencies be allocated 
for the new construction of (1) long-term care facilities, (2) outpatient 
care facilitiesl, ( 3 )  rehabilitation facilities, ( 4 )  hospitals and public 
health centers, and ( 5 )  modernization of the four types of facilities. 

The act prescribes the manner in which the funds are to be allocated 
to each of the five categories but provides that, notwithstanding the 
allocation formula, each State shall receive a minimum allotment for each 
of the five categories. In certain circumstances States are permitted to 
transfer funds from one category to another, however, transfers above the 
minimum allotment may not be made to the hospital and public health center 
construction category from any category other than the modernization 
category. 
outpatient facility category t o  the hospital and public health center 
construction category to $200,000. 
among the categories is discussed in more detail in enclosure 111, page 19. 

' 

This requirement limits the annual transfer of funds from the 

Limitations on the transfer of funds 

Funds in the outpatient category may be used for both 
construction and modernization. 

1 
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ENCLOSURE I 

Information on L5 State agencies was examined to obtain information 
on fund transfers. The extent to which the 15 State agencies transferred 
1971 and 1972 funds from the outpatient category to other categories is 
shown on pages 9 
found six fund transfers during fiscal years 1971 and 1972 which appear 
t o  be improper (see page11 of this enclosure). 

and 10 of this enclosure. A t  four State agencies we 

5 



ENCLOSURE I 

FEDERAL PARTICIPATION RATE IN ELIGIBLE PROJECT COSTS 

FOR OUTPATIENT FACILITIES I N  POVERTY AREAS 

Gtates 

Alabama 

Colorado 

De laware 

Florida 

Georgia 

Kansas 

Kentucky 

Maryland. 

Mississippi 

Missouri 

Montana 

North Carolina 

North Dakota 

Pennsylvania 

South Carolfna 

South Dakota 

Tennessee 

Utah 

Virginia 

- 

rJy0ming 

Rate - 
90 percent 

90 percent 

Maximum 
dol la r  amount 

none shown 

none shown 

90 percent none shown 

90 percent $1,000,000 

40 percent $ 750,000 

90 percent $ 600,000 

61 percent 

75 percent 

33 percent 

90 percent 

90 percent 

61  percent 

90 percent 

90 percent 

90 percent 

50 percent 

80 percent 

50 percent 

50 percent 

90 percent 

none shown 

none shown 

$1,000,000 

$1,000,000 

none shown 

$1,500,000 

none shown 

none shown 

none shown 

none shown 

none shown 

none shown 

$1,000,000 

none shown i 



ENCLOSURE I 

State 

Alabama 
FY 71 
FY 72 
FY 73 
FY 74 

Colorado 
FY 71 
FY 72 
FY 73 
FY 74 

De lawa re 
FY 71 
FY 72 
FY 73 
FY 74 

Kansas 
FY 71 
FY 72 
FY 73 
FY 74 

Mary1 and 
FY 71 
FY 72 
FY 73 
FY 74 

NUMBER OF FACILITIES RECEIVING OUTPATIENT 
FUNDS FOR CONSTRUCTION AND EIODERNIZATION 

IN FISCAL YEARS 1971 TfIROUGII 1974 

Conatruction Modernization 
Total In poverty area - - Total In poverty area - 

2 
4 
4 
1 

2 
0 
0 
0 

2 
1 
b 
b 

0 
0 
0 
0 

3 
3 
b 
b .  

Miss i s s i ppi 
FY 71 1 
EY 72 0 
FY 73 3 
FY 74 1 

Mi ssour i 
FY 71 0 

FY 73 0 
FY 74 0 

FY 72 2 

0 
0 
0 
0 

0 
0 
0 
0 

1 
1 
b 
.b 

0 
0 
0 
0 

2 
2 
b 
b 

0 
0 
0 
0 

0 
al 
a1 
1 

# '  

0 
0 
b 
b 

0 
0 
0 
0 

0 
2 
b 
b 

1 
1 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
b 
b 

0 
0 
0 
0 

0 
1 
b 
b 

1 
1 
0 
0 

0 
0 
0 
0 
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State 
Lc_ 

Montana 
FY 71 
FY 72 
FY 73 
FY 74 

North Dakota 
FY 71 
FY 72 
FY 73 
FY 74 

Pe nn s y 1 van i a 
FY 71 
FY 72 
FY 73 
FY 74 

South Dakota 
FY 71 
FY 72 
FY 73 
FY 74 

Utah 
FY 71 
FY 72 
FY 73 
FY 74 

Wyoming 
FY 71 
FY 72 
FY 73 
FY 74 

Construction Modernization 
In poverty area Total I n  poverty area - Tot81 - 

0 
0 
0 
0 

0 
0 
0 
0 

6 
4 
b 
b 

0 
0 
0 
0 

0 
0 
0 
0 

a2 
a1 

0 
* o  

0 
0 
0 
0 

0 
0 
0 
0 

I 
0 
b 
b 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
b 
b 

0 
0 
0 
0 

0 
0 
0 
0 

0 
2 
a1 
a1 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
b 
b 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

Facility received funds from both fiscal years 

Ue were advised that HEM had issued a policy memorandum which prohibited 
the obligating of fiscal years 1973 and 1974 Hill-Burton funds by State 
agencies until State plans included approved free-care provisions. 
of August 1974 all States in HEN Region 111 had submitted their proposed 
free-care provisions and had been advised of required revisions. However, 
none of the States have submitted the.ir final revised plans, therefore, 
they have not been authorized to disburse fiscal years 1973 and 1974 funds. 

A s  

' 
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ENCLOSURE I 

OUTPATIENT FACILITY FUNDS TRANSFERRED 

State - 
Alabama 
EY 71 
E'Y 72 

Co 1 orado 
FY 71 
FY 72 

De laware 
FY 71 
FY 72 

Kansas 
FY 71 
FY 72 

Maryland 
FY 71 
FY 72 

Mississippi 
J?Y 71 
FY 72 

Missouri 
FY 71 
FY 72 

Montana ' 
FY 71 
EY 72 

North Dakota 
FY 71 
FY 72 

Pennsylvania 
FY 71 
FY 72 

Initial 
allocation 
out pati en t 
facilities 

$1,958,645 
1,904,969 

698,258 
756,316 

200,000 
200,000 

798,831 
796,118 

1,031,147 
1,031,050 

1,512,339 
1,401,268 

1,655,193 
.1,672,673 

278,9 15 
294,566 

281,757 
288,394 

3,785,040 
4,852,446 

FISCAL YEARS 1971 AND 1972 

Transfers 
In Out 

0 
$155,280 

0 
136,597 

200,000 
197,425 

0 
0 

0 
286,647 

0 
0 

0 
0 

0 
0 

0 
0 

0 
0 

$1,140,000 
1,433,769 

363,015 
564,264 

248,100 
* 117,425 

789,872 
796,118 

454,069 
2,337 

993,839 
1,401,268 

1,605,193 
204,153 

252,685 
267,068 

281,757 
288,394 

0 
185,333 

Percent 
reduction in 

Adjusted funds due to 
allocation net transfers 

$818,645 58.2 
626,480 67.1 

335,243 52.0 
328,649 56.6 

151,900 24.1 
280,000 * 

8,959 98.9 
0 100.0 

577,078 44.0 
1,315,360 * 

518,500 65.7 
0 100.0 

50,000 97.0 
1,468,520 12.2 

26,230 90.6 
27,498 90.7 

0 100.0 
0 100.0 

I 

3,785,040 0.0 
4,667,113 3.8 
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ENCJBSURE I 

OUTPATIENT FACILITY FUNDS TRANSFERRED 

FISCAL YEARS 1971 AND 1972 

Initial Pe rc en t 
allocation reduction in 
out patient Transfers Adjusted funds due to 

State facilities In Out allocation net transfers 

South Dakota 
FY 71 $ 298,046 0 $ 269,908 
FY 72 299,489 0 266,825 

Utah 
FY 71 454,762 0 454,762 
FY 72 478 , 323 0 478,323 

Virginia 
FY 71 1 I 890,094 0 i, 890,094 
EY 72 1, 838,748 0 1 , 097 , 506 

W. Virginia 
Fy 71 942,506 166 , 418 705,532 
FY 72 930,711 0 554,986 

Wyoming 
FY 71 200,000 52,161 0 
FY 72 200, 000 355 , 508 271 , 890 

*indicates an increase in funds after transfers 

$ 28,138 
32,664 

0 
0 

0 
741 , 242 

403,472 
375,725 

252,161 
283,618 

90.6 
89.1 

100.0 
100.0 

100.0 
59.7 

58.9 
59.6 

* * 



ENCLOSURE I 

QUESTIONABLE TRANSFER OF FISCAL YEAR 1971 AND 1972 FUNDS 

We reviewed records of 15 States and found that in four States, the 

following six transfers of funds appeared to be contrary to congressional 

intent as discussed on page 19 of enclosure 111. 

Delaware - On November 15, 1972, HEW approved the transfer of 
$248,100 of fiscal year 1971 funds from the outpatient facility 
category to the hospital and public health center category. 

Kansas - O n  July 7, 1971, $578,831 of fiscal yeas 1971 funds were 
transferred from the outpatient facility category to the modern- 
ization category, and on the same date $578,831 was transferred 
from the modernization category to the hospital and public health 
center category. On March 2, 1973, $596,118 of fiscal year 1972 
funds were transferred from the outpatient facility category to 
the modernization category. On the 'same date $873,818 was trans- 
ferred from the modernization category to the hospital and public 
health Category. 

Mississippi - On February 29, 1972, HEW approved the transfer of 
$793,839 of fiscal year 1971 funds from the outpatient facilities 
category. Of the amount transferred $332,201 went to the long-term 
care facility category and $461,638 went to the hospital and public 
health center category. On February 29, 1972, $1,201,268 of f iscal  
year 1972 outpatient facility category funds were transferred as 
follows: $250,000 to the modernization category, $151,700 to the 
long-term care facility category, and $799,568 to the hospital and 
public health center category. 

Virginia - On March 21 ,  1972, HEW approved the transfer of $1,479,807 
of fiscal year 1971 funds from the outpatient category to the modern- 
ization category. On April 5 ,  1972, the State agency requested 
apprsval to transfer the same amount from the modernization category 
t o  the hospital and public health center category. 
approval for the transfer on April 27, 1972. 

HEW gave its 
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ENCLOSURE I1 

FREE SERVICE REQUIREMENT 

Legislative Background 

Section 622 of the Hospital Survey and Construction Act (42 U,S.C. 
291) enacted by the Congress in 1946 provided that regulations be issued 
by. HEW which: 

'%.* *may require that before approval of any application 
for a hospital or addition to a hospital is recommended by 
a State agency, assurance shall be received by the State 
from the applicant that, * * *, (2) there will be made 
available in each such hospital or addition to a hospital 
a reasonable volume of hospital services to persons unable 
t o  pay therefor, but an exception shall be made if such a 
requirement is not feasible from a financial standpoint." 

- This legislative provision has remained basically unchanged up to 
the preseGt time. 
was generally agreed that the hospitals ihould provide care for indigents, 
the total cost of such care should be shared by the State, county, local 
cormunity or charitable organizations. 

Senate hearings held in 1945 indicated that while it 

"Pmplementation of Free Service Provision 

Implementing regulations issued by HEW on October 22, 1947, provided 
that "free patient care" means hospital service offered at below cost or 
free to persons unable to pay. 
both the legally indigent and persons who are otherwise self-supporting 
but are unable to pay the full cost of needed hospital care. 
volume of free patient care called for in the act was not clearly defined 
by the regulations. The regulations provided that determinations of 
seasonable volume give consideration to conditions in the area to be 
served by the applicant, including the amount of free care that may be 
available from sources other than the applicant. 

Included as persons unable to pay were 

A reasonable 

The 1947 regulations basical-ly remained unchanged until January 6 ,  
1972, at which time new regulations were published. The regulations 
were changed t o  essentially state the language of the statute. 
comments explaining the change stated that numerous court suits were in 
process relative to the subject regulations and that new regulations 
designed to define the scope of the "assurance" more clearly and to 
govern its enforcement was.being prepared. 

HEW 

Interim regulations were issued by H E W  on July 22, 1972, with an 
effective date of August 6 ,  1972. However, the effective date for 
facility compliance was November 4, 1972. These regulations provided 
a definition of a reasonable volume of free services, furnished guidance 

t 
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ENCLOSURE 11 

t o  S t a t e  agenc%cs on c1 ig ; ib i l i  t y  criteria arid q u a l i f y i n g  s e r v i c e s ,  and 
cs t a b 1  i s h e d  rcrluirrmcn tr s f o r  cva1u:ition arid cnf orccwciit o f  conip 1 i a n c c ,  

A1 1 f ac i 1 i t i c: s wli j. cli I13 v c  r ec e i v cd  I 1  1.1 1.- I3u r t on f iiianc .i a 1 n s s i s t anc c 
i n  t h e  p a s t  2 0  yea r s  a r c  :;ub$cct t.o cornpliancc wi th  thc rc:gulations.  In 
t h e  c3se of gral i t s ,  tlic coti ipliancc~ pc r iod  is 20 years a f t e r  cvnip1c:tion 
of t h e  p r o j e c t  f o r  ~,:liicIi f i na r i c i a l  assistance w a s  provided.  In t11e case 
of d i r e c t  l oans  and l o a n  guarnntces ,  thc compliance per iod  i s  equal  t o  
t h e  t ime r e q u i r e d  t o  repay the loan.  

Thc IIEW r e g u l a t i o n s  provide  t h a t  the r easonab le  volume of  f r e e  
services req i i i rcnent  could  be met by f a c i l i t i e s  by (1) o f f e r i n g  f r c c  
or  below c o s t  s e r v i c e s  i n  an  amount which i s  not  less than  thc l e s s e r  
of 3 perccn t  of  operating c o s t  ( a f t e r  deduct ing  Pledicare and Medicaid 
reimbursements) o r  10 percen t  o f  t o t & ?  F i Je ra l  a s s i s t a n c e  iecclvccl,  o r  
(2)  c e r t i f y i n g  t h a t  f ree  o r  be low c o s t  s e r v i c e s  would n o t  be  r e f u s e d  t o  
axiy person  r e g a r d l e s s  of t h e i r  a b i l i t y  t o  pay (open door  o p t i o n ) .  

The r e g u l a t i o n s  a l s o  provide  t h a t  t h e  requirement  t o  f u r n i s h  f ree  
s e r v i c e s  could  be waived by t h e  S t a t e  agency i f  a f a c i l i t y  can  demon- 
s t r a t e  t o  t h e  S t a t e  agency t h a t  i t  i s  f i h a n c i a l l y  u n f e a s i b l e  f o r  i t  t o  

, -- 

-meet the  requircmcnt .  

S t a t e  lIiL1-Burton agenc ic s  a r e  r e s p o n s i b l e  f o r  s e c u r i n g  implcmen- 
t a t i o n  and cornpljancc. by f a c i l i t i c s  w i t h  the  f r e e  s e r v i c e  requircment .  
A t  nine Sta tc .  algcncics r r i s i t c d  we inqu i rcd  as t o  how f a c i l i t i e s  i n  t h e  
S t a t e s  intendcd t o  corilply v7ith tihe rcquircmcnt  t h a t  a r easonab le  volume 
of Ercc s e r v i c e s  be f u r n i s h e d .  

O f  715 f a c i l i t 5 e s  s u h j e c t  t o  t h e  requi rement ,  5 6 3  o r  79 p e r c e n t  of  
the f a c i l i t i e s  had s e l e c t c d  one of the above op t ions .  Problems i n  
i n t e r p r e t i n g  tlic r e g u l a t i o n s  and d c l a y  i n  irnplemcnting actions by the 
State agenc ie s  are f a c t o r s  c o n t r i b u t i n g  t o  t h e  reasons  why most f a c i l i t i e s  
i n  S t a t e s ,  except  f o r  one S t a t e ,  havc n o t  made a s c l c c t i o n .  

We noted t h a t  one S t a t e  agency on May 15, 1373 r eques t ed  cach  S t a t e  
facility t o  which t h e  requirement  applied t o  s e l e c t  a f r e e  scrvicc o p t i o n  
t o  o p e r a t e  under l o r  t he  ncxt  l l i sca l  y e a r ,  A t  t h e  time of o u r  review i n  
August 1.9?4, 1 2 2  of  133 f a c i l i t i e s  had 'made a s e l e c t i o n .  O u r  rev iew of 
t h e  Statc: agency i i idicatt>tl  t h a t  ve ry  l i t t l e  followup had been performed 
t o  de termine  why the f a c i l i t i e s  had no t  sel.ectct1 an  op t ion .  

For the 563 f ac i l . i t i c s  who had s e l e c t e d  o m  of t h e  o p t i o n s ,  332 
f a c i l i t i e s  had selcctcd thc  open duor op t ion .  
394 f a c i l i t i e s  i n  nonpovcrty areas  scl.ectcd t h c  open door opt- ion a s  
compared t o  49 pcrccmt of  109 f a c i L i t L e s  i n  pover ty  areas ,  
o f  t h i s  enclosure f o r  n d d i t i o r i c l l  i n fo rma t ion  on t h e  715 f a c i l i t i e s .  

S i x t y - t h r e e  percent of  

Scic page 16 
I 
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ENCLOSURE II 

Although State plans set forth eligibility criteria for free services, 
the determination of persons eligible for such services is made at the 
facility level. One State plan stated that it was the responsibility and 
prerogative of t h e  facility to determine persons unable to pay, 
the plans reviewed provided guidance to the facilities on how to make the 
eligibility determinations. Furthermore, the determination of eligi- 
bility, using the criteria set: forth in some of the State plans could 
require a significant amount of administrative time by facility personnel. 
For example, t he  criteria adopted by one State agency requires that con- 
sideration be given to 25 different sources of income. Another State 
agency criteria, requires the facility to determine cash value of life 
insurance and the value of personal property for each individual in the 
family, in establishing the assets or financial resources of the family. 

None of 

Most of the 20 facilities visited were making some attempt to 
determine whether or not a person is able to pay for the services using 
some sort of financial information to make such determination. The 
methods and procedures used to document a persons ability to pay varied 
from facility to facility. _. _. _- - _ _  . -. 

* 
For example, one hospital administrator informed us that two primary 

sources used to determine a persons ability to pay was the local retail 
credit agency and the patient's doctor, 
vided by a social service department to determine ability to pay, 

Another used information pro- 

One hospital simply asks the patient if he can pay the bill. If 
the patient says no, the hospital sends one bill and if payment is not 
received, the amount d u e  is recorded as uncollectable. 

Only 10 of 20 facilities have advertised the availability of free 
services and this was generally accomplished by an annual notice in a 
local newspaper. 

Of the 20 facilities, 12  had selected the option which requires 
that a specified amount of free services be provided annually. Six of 
the 12 facilities provided us information showing that they had furnished 
the required amount of free sevices for their most recent fiscal year. 

Regarding the Subcommittee's concern about the use of "bad debts" 
t o  meet the free service requirement, we found that this practice is 
generally not being followed by the facilities visited. 

. .  .- - - 

Evaluation and Enforcement 

All-State plans reviewed set forth the manner in which the free 
service requirement was to be evaluated and enforced. The evaluation 
and enforcement provisions were generally consistent with the Federal 
regulations. 

I 
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ENCLOSURE I1 

The evaluation function is essentially accomplished by matching 
t h e  amount of free services required with the amount of free service 
provided 3s shown on financial statements submitted by the facilities. 
None of the  State agencies reviewed had an active program f o r  verifying 
the information submitted by the facilities. 

Officials at three State agencies told us that they did not have 
sufficient personnel to conduct site visits to determine facility 
compliance. 
complaints as an indication of noncompliance. 

Most of t h e  State agencies reviewed plan to r e l y  on 

We were told by officials at two State agencies that they lacked 
the authority to enforce the free service requirement. 

The American Hospital Association in commenting on the enforcement 
provision included in HEW regulations, stated the provision requires 
State agencies to impose more severe sanctions than authorized by Federal 
statute. 

13 



ENCLOSURE IT 

OPTIONS SELECTED BY F A C I L I T I E S  TO MEET FREE SERVICE REQUIREMENT 

Alabama 
Nonpoverty 
Poverty 

Colorado a 
Nonpoverty 
Poverty 

Delaware 
Nonpoverty 
Poverty 

Kansas 
Nonpoverty 
Poverty 

Maryland 
Nonpoverty 
Poverty 

Mississippi 
All poverty 

Missouri 
Nonpoverty 
Poverty 

Pennsylvania 
Nonpoverty 
Poverty 

C 

- - Utaha 
Nonpoverty 

Number Facilities that Options selected 
of selected an Open 10 ‘1 

door - facilities option 

173 
10 

14 
4 

3 
2 

67 
10 

47 
13 

7 2  

85 
to 

129 
65 

a 
d 

122 
5 

11 
2 

3 
2 

35 
9 

37 
9 

71 

b65 
9 

114 
59 

7 
9 

81 
4 

7 
2 

3 
2 

33 
9 

19 
6 

21 

24 
2 

75 
34 

7 
3 

percent 

18 - 

4 

- - 
1 
L 

14 
3 

6 

19 
1 

20 
16 

- - 

-I 

percent 

23 
1 

- 

I - 

1 - 

4 - 

44 

22  
6 

19 
9 

I 

Poverty 3 J - 
Total all. 
facilities 715 563 

Percent of t o t a l  - 79 
Total nonpoverty 526 394 249 76 69 
Percent by option - 100 63  19 18 
Total poverty 189 169 83 26 60 4 

Percent by option - 100 49 15 36 

a 
h w o  facilities are not included because of improper selection of options. 
CNi,ne facilities are not included because State officials could not make 

Includes only facilities funded fiscal year 1971 through 1974. 

a poverty/nonpoverty designation. - 
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ENCLOSURE I I I 

. . ,  

I .  .... 
I . .  

ANALYSIS  OF CERTAIN DEPARTMENT OF HEALTH, EDUCATION 
AND W E U ” X X  PQUCXJB IWLEMLNTINC THE IIILL-UUKTON 

PROGRAM 

LEGISLATIVE BACKGROUND OF THE HILL-BURTON PROGRAM: 

The legirlative hietory of the HU1-Burton program may be summarized 
a8 followar 

..-L-..-- 1946: Enactment of the Hill-Burton Program, 52 of the Hospital 
Burvey and Gomtruction Act of 1946, Public Law 79-725 ,  Auguet 13, 
1946, 60 Stat. 1040. 
Health Service Act of 1944, Pub. L, 78-410, July 1, 1944, 58 Stat, 682, 
authorized grantsl to States for surveying neede and developing State 
plansl for conetruction of facilitiee and aesieting in constructing and 
equipping needed public and voluntary nonprofit general, mental, tuber- 
C U l O S i 6  and chronic diasaes hoepitalo, and public health centere. 

This Act, which added new title VI to tho Public 

2. - 1949: Passage of the Hoepifa1 Survey and Construction Amend- 
mente of 1949, Public Law 81-380, October 25, 1949, 63 Stat. 898. 
The 1949 statute authorized the Public Health Service to conduct and 
provide grants for remarch, axperimants, and demonetrations relating 
to the development, effective utilization, and coordination of hospital 
services, facilit ies, and resources. 

9. - 19541 Paeeage of the Medical Facilities Survey and Construc- 
tjbon Act of 1951, Public Law 83-482, July 12, 1954, 68 Stat. 461. 
This Act broadened tPIa Hill-Burton program to provide specific grants 
for the conetruction of public and voluntary nonprofit nursing homes, 
dflngnoetdc OP treatrrrenf centere, rehabilitation facilities, and chronic 
disease facilities. 

4. 195%3 Further amendrnenk to the Htll-Burton program were 
enacted by Public Law 85-589, Auguet 1, 1958, 72 Stat, 489. The 
1958 Act gave sponaorre who met the standard eligibility and priority 
qualificatfone under the program the opuon to take a long-term loan 
in lieu of a grant, 

5. 1961t Passage of the Community Wealth Servicea and Facilitiee 
Act of 1 9 r P u b l i c  Law 87-395, October 5, 1961, 75 Stat. 824, This 

of numhg homes from $10 ndllion to $20 million annually. The 1961 
Act aleo raised annual reaearch appropriation authorizationr to $10 
millton and authorized appropriations for experimental and domonetra- 
tion conetruction and equipment projects. 

I Act bcreaeed the appropriation authorization for the conatruction 

1 



. ENCLOSURE I 1 1  

& 1 642 h e t r n e n t  of the Hospital anJ Medical Facilithr h a n d -  
meate o * 19 4, Publfc Law 880443, August 18, 1964, 78 dtat. 447. This 
Act extended the hospital cand matdical facilitiaa olurvoy nnd conetructkm 
prograni through June 3 0 ,  1969. It also autbariaed approprint4oae 
over a 5-ycear pariod totaling $1.34 lillioa in grerrtte and Aoune for 
new caaatruct-lan, niodornizariaa, and replacsmernt af hoa pitah, long- 
team c a m  Paeiittirar (including nursing homes), pubiic health centerr, 
dfagnostic o f  trmfrneot CentarB, and rcliiabilitation facWtiatr. Aad, 
$160 inillion W B B  authorized for modernization a d  rsplacaxient over 
a 4-year p e r i d  baginning with fiscal yaax 1366. Gjthebr provisioas 
cd the 1964 c c t  authorieed $350 lngpiipn for long-term care faciUtAaes 
QVIP a 5-year perk& Thb category ccnbined ptevirwlaly rseparafa 
graats p r o a r w  for c h m d e  dirPeaee hoagitarlro and nursing homee. 

he l 9 6 6 C  oxnptehuulvs ppaaokrg raai PubW Health Service Amend- 
(Public Law 89-749) tramfcsrrd ouch authority from the HU- 
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ENCLOSURE I I I 

LIMITATIONS ON TRANSFER OF ALLOTMENTS 

M e t i n g  provisiaas of tbe NW-Burton program prearct4be fivr, 
broad area8 of l?eilsral aid for conetructioa and modernization of 
public and other nonprofit health care facflitissr the firat four catagorh 
proada g r a t e  to states to uupport new conotrwtion of facilitfae for 
(1 ), 1oPIptatrm care, (2), outpat ia t  care, (3), rehabiiUtaUon and (4), 
hOsph18 and public health centers. The f i f th category provider funds 
for tbs modsr9dmoattan of exiothg facilkthr of the four typas dsrsctibd 
above. 

19 
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ENCLOSURE I I I 

for Erants  for the construction of public or 

shall bc increased to that amount * * *“ 
(Ernpharaio added.) 42 U.S.C. 291b(b) 

q * * *  

* 

allotmente from one category to another1 
In certain circumstances a. State i a  authorized the transfer of 

“(e)( 1)  Upon the requost of any State that 
a specified portdon of any allotment of such 
State under subsection (a) of thisr eection for 
m y  fiecal year be added to any other allotment 
or allotment8 of euch State under such subeec- 
tion for auch year, the Secretary ehall promptly 
(but after application of subsection (b) of this 
$action) adjutlt the, allotment of such State kn 
sccordance with euch request and shall notify 
the State agency; except that the aggregate of 
the portions BO transferred from an allotment 
for a fiscal year pureuant to thie paragraph 
m a y  not exceed the amount specified with 
respect to such allotment in claues (A), (B), 
(C), or (U), as the caBe may be, of sub- 
section ( b ) ( l )  of thie eection which i e  applicobl* 
to such State. 

(2)  In addition to the tranofer of portdona of 
lsllotmenta under paragraph ( l ) ,  upon the request 
of m y  State tl-rat a speciffsd portion of any allot- 
ment of such State under eubsection ( a )  of th ie  
eection, other than an allotment for granta for 
the construction of public or other nonprofit 
rehabilitation facilities, be added to another 
allotment of such State under much 8ubsection8 
other than an allotment for grants for the con- 
etruction of public or other nonprofit hoepitala 
and public health centere, and upon simultaneous 

. e certification to the Secretary by the State agency 
’ 

in rruch State to the effect that-- 

. 

(A) it has afforded a reasonable opporhrnity 
to make applications for the portion eo taped- 
fied and there have been no approvable applica- 
tionrs for such portion, or 

(B) in the caee of a requeet to transfer a 
portion of an allotment for grant0 for the con- 
rtruction 02 public or other nonprofit hoepitala 
and public health centera, use of ouch portion 
a8 requeeted by such State agency will better 
carry out the purpoeeo of W e  Utle, 

* 



In summary, 42 U.S.C. 291b(e) provide# that ( l ) ,  any amount 
up to ths minimum allotment for any category m a y  be tranaferred to 
another Cat0gQZ'y without limitation and (Z), 8 w - m  in excess of the 
rnhimum allotment may ale0 be ehifted between categoriee With two 
exceptions 

ENCLOSURE I I I 

the Secretary srhnll. promptly (but after application 
of eubaection (b) of this section) adjuet the allot- 
ments of ouch Stato in accordance with such requert 
and shall notify thc Stata agency. 

(3 )  In addition to  tho tranrfer of portion8 of 
allotmcsntrp under paragraph ( 1 )  or (21, upon the 
roquelsrt of any State that a specified portion of an 
allotment of such State under paragraph (2 )  of 
rrubeection (a) of this eection be added to an 
allotment of such State under paragraph ( I )  of 
ruch subsection for grants for the constructlion 
of public or other nonprofit nospitale and publfc 
health contetra, and upon simultaneous certifi- 
ctathn by the State agency in such State to the 
effect that the need for new public or othor 
nonprofit hospitale and public health centere io 
slsbetantially greater than the need €or moderni- 
aiat4on of facilities rtsferrod to in paragraph (a) 
or (b) of eection 291a of t h i o  title, the Sedretary 
ehall promptly (but after application of sub- 
section (b) of thie section) adjuet the allotment8 
af such State in accordance with auch requeet and 
shall notify the State agency. 'I 42 U.S, C. 291b(e) 

No funds beyond the Zllinimum allotment may be 
t~ansferred from the rehabilitation facilitise category 
mdr 

b. No funda in axcees of the -mum allotted to a 
category may go into the new hoopital construction 
oategory unless such funds come from the moderni- 
eation category and the former modernization funds 
are accompanied by a certification from the State that 
the need for new hoepital construction i e  greater than 
that for modernization of existing facilities, 

* - 

Thie Interpretation is coneistent with the intent of the 1970 amendment 
which enacted the currant language of the section. The Conference 
Report on the 1970 amendments to the Act, H. R. Rep. No. 91.1367, 
918t Conge 26 S ~ I S O .  20.21 (1970) etated as followst 

I 

... 
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1 ENCLOSURE I I I 

"The Houee bill left existing law unchanged 
4th respect to transfere of allotments among 
the varioua categorioe of assiatanco authorized 
under the programr except  that authority for 
tranefern from the modernization category to 
the allotment far construction of hospitals and 
public health c e n t w  wasl slbminated. 
manaAers on the Dart of the House receded 
f rom this provision, and accepted the transfer 
iuthorities contained in the Senate amendment 
as foliowe: 

the discretion of the at-ito aflency, of any 
amount up to tho ininirr iuin amount alloted to 
any Ltste for a particrrlar category, 

This proviaion will benefit the emaller 
Sbteol, by permitting them to slhift relatively 
emall m m a  from one allotment category or 
another without being required to comply VPie 
t dativ aly elaborate c e r tificrr tion r equi r erne ntlr 

Secondly, all amounts above these mini- 
mums may be transferrcd from one cztegcrry 
of aaeistanco to a n o t m r  (for example, from con- 
struction of facilities for long-term care to 
modernization) without restriction on the arnounte, 
except that (1)  no funds niay be transferred from 
the rehabil i tat ion fac i l i t ioe  category or (except 
as indicated in the next sentonce) to the new 
hoBpita1 conietruction category, and (2) all other 
tranefera muet be justified on the b a s h  that 
either there are no approvable applications in 
$ha category from which funde are transforred, 
or in the caee of transfare from the new hospital 
csnatructfon category, the'purporm d the program 
a be better aerved by such a tranefer. Further, 

. I. transfers may be made from the modernization 
categorv to the catceorv of new hoenital con- 

The 
_3_ 

. Firrjt, any State may make tranafera, in 

etruction if the state agencycertifieZi3iithe 
need for  the latter i o  Ereater. ' I  (Emphasis added. ) 

8ea aleo the Codificr'o note at 42 U.S,C, 291b. 

, HEW regulations implementing th is  provieion, 42 C. 3". R. 
53.94, do not addreas the queetion of whether funde may be tranle- 
ferred from one category to another category through an intermediate 
category. However, an affidavit of Dr. Harold M. Graning, Director, 
Divieion of Facilities UUlieatian, Health Reeourcse Administration, 
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ENCLOSURE I I I 

HEW, filed in the cat349 not related to this audit (National 
A!;sociatior. of bieiqhborhood licalth Centore, hc,, c c t  al. 

SI., pending in the U.S. Uistrict Court 
for the Liistrict of Columbia, Civil Action Ne. 74-52, ) 
cnrprasees HEW'8 underetanding of the coagreseiond policy. 

"Hill-Burton funds allocated to the out- 
patient facilities category can be awarded 
to project6 for the construction or modernha- 
%4oa of other types of facilities only if such 
funds are first traneferred to another allot- 
m n t  category in accordance with the prod- 
eione of rect ion 6O2(e) of the Public Health 
Service Act (42 BI.S,C, ZSl(e)) and 42 CFK 
5 53.94. Under these provisions a State may, 
without HEW concurrence, transfer up to 
$280,000 f rorn the outpatient facilities category 
(dth  the exception of the V i r g h  Islande, 
American Samoa, Guam,, and the Trust Territow 
cid the Pacific Islands which arm limited to 
$AOO, 000) to any other category. Tranaferr 
from the outpatient facilities category exceed- 
fjag this amount may be made only if the State 
certifier to the Secretary that it  has afforded 
Q reaaonable opportunity for the eubdasion 
ef applications for the portion to be transferred 
ebnd that there have been no approvabls applica- 
tione for such gertion(ae part of auch certifi- 
cation a State, mumrt oet forth the method by which 
n rc4asonable opportunity to submit applicatfonr 
ha8 been afforded, 42 CFR 5 53,94(a)); provided, 

' 

however, that funds cannot be transferred under 
thiri procedure to tho public or other nonprofit 
b e p i t a l e  and public Iicalth contcrs CateFr,ory 
Tj, e. , no more than the .+ZOO, ooo or $100, ooo 

I amount may be transferred irom the outpatient 
?'acilitiea category t o  t h e  hospitals and public 
h a l t h  center8 catego*. 'I  (E;mphsia added. ) 

In  some S t a t e s ,  funds a l l o t e d  t o  t h e  o u t p a t i e n t  f a c i l i t i e s  ca tegory  
have been t r a n s f e r r e d  i n t o  t h e  modernization ca tegory  and then  i m -  
mediately i n t o  the  new h o s p i t a l  and pub l i c  h e a l t h  c e n t e r s  cons t ruc t ion  
category.  As discussed above, Congress c l e a r l y  provided t h a t  funds i n  
excess of t he  minimum a l lo tment  could no t  be t r a n s f e r r e d  from out -  * s 

p a t i e n t  f a c i l i t i e s  t o  new h o s p i t a l  cons t ruc t ion .  Transfer  t o  an 
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intermediate category recognizes the 'statutory restrlctdon and 
may be an attempt to avoid it. 

On the baaie of the language of the Act and it8 legiolntiva 
history, w43 belicve that it would bo improper to do indirectly 
what cannot be accomplished diractAy. Tho direct transfor of 
rnoneya in exceae of the minimum amount allotted to a State from 
the outpatient facilitica category to the now hoapital construction 
category would be clearly unlawful. A erhabn to accomplish the 
s a m e  purpose would similarly be improper. 
be circumstancee where funds in good faith are transferred from the 
modernization category to the new construction category and then, 
due to a change in circumstance, it becomes advisable to transfer 
funds from the outpatient category to the modernization category. 
Conceivably, the prohibition m a y  not attach even to soine traneferv 
for good reaeon from the outpatient to the madsrnization category, 
and eubaequently to the new construction category, again for such 
$odd sauae as is generated by the neede of the two categorieB directly 
involved in the separate tranafer. Such good faith tranrifara would 

, have to be exarrd.nsd on a cab0 by caplo basie, 

There m a y #  hOW8VBrp 

PRIORITIES TO BE ACCORDED NONPOVERTY AREAS BASED 
ON RELATIVE NEEDS OF SERVICE AREAS 

The rtmtutory p r d r i o n  relevant to thir queetian ir 42 U, 5. C. 
29 1 c(a)(4)1 

"The Surgeon General, with the approval of 
the Federal Hoapltal Council and the Secretary 
at Health, Education, and Welfare, ehall by 
general regulatione prescribe-- 

Priority of projects; determination 

2. (a) the general manner in which the State 
agency shall determine the 9riority of projects 
baaad on the relative need of different areas 
]lacking adequate facilltias of various types 
for which assistance i a  available under this 
part, giving special coneideration-. 

. 

a JI .- 4 * * 
(4) in the case of projects for construction 

or modernization of outpatient facilities, to 
m y  outpatient facility that will be located in, 
and provide services for relsidunte of, an area 
determined by the Secretary to be a rural or 
urban poverty area; 
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specified h paragraph (a) of this section) to 
facilities serving areas of high population denaity. 
(Emphasis added, 

The legielative history of the statute supports the view that Dome 
general priority is to be accorded to poverty areas with respect to 
projects for the construction or modernization of outpatient facilitiea 
but does not further clarify the weight to be accordcd this consideration. 

' 

1, The statement by the Confereee on the 1370 Act itlcludarr 
the following language: 

"The Houee bill  would have retained priorities aa 
80t forth in exist ing law, except tlmt it provided that 
the State agency could waive the priority for conutruc- 
Mon in rural arcae. The Senate amendment contained 
the eame provision with respect to waiver of comtruc- 
tion priorities for rural areaol, and added a number 
of additional catcgariee. 

"The conference subatiipts provides that priority 
ahall ha Riven to projects for construction or m o d e m i -  
eatfon of out -pa t ien t  fdci l i t ice  which are limited in 
and provide servicca for residents of rural or 
urban poverty areas; * * *. 'I H. R. Rap. 
No, 91-1167, eupra, 22-23. (Emphasis added,) 

became the Act of 19708 
. 2. .The Senate Committeo report on H,R. 11102, the bill which 

Wndar the exieting law (sea. 604(a)(6)) a State i a  
to csretablieh in it@ State plan an order o.f priority for 
projacta, for modarnizPstioii and conetrudon. Undor 
section 603(a), in eetablishing the ordcr of priority 
tor projects for the conatrucdon of hoepitals, a State 

to give epecial coneideration for projects for 
4aospitale rrerving rural communftials and areas with 
relatively small financial re~ources. Under the 
amendment made by this section [of W. R. 11 I021 
d. State is no longer required to give special con- 
sideration to projecte for hoepitale oerving rural 
areas, However, the amendment does provide that 
the State may, at Ito option, continue to give epecial 
priority caneideration for hospital projocts rperving 
rural cornmunitiee. 

"Thfs section [of the bill] further amends section 
604 a o the  a c t  by eatapLishing new priority prcfcr- - ences whic Will be employed by the States iri tlevclop- 
k a n  order of priority for a p p r o v a  projecte. 

, 

Spoci- 
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ficslly, outpatient facilitiee locatod in rural or urban 
areas * * +.'I S .  K e p .  No, 91-657, eupra2 16-17, 
(Err.phaeia added, 

On the  basis of the s t a t u t e  and i t s  l e g i s l a t i v e  h i s t o r y ,  w e  
conclude that  the  Hill-Burton Act, as amended, does not auth- 
orize HEW to give priority to nonpovslrty outpatient facilitiee projects 
over poverty projects of the aamo type based solciy on the relative 
needs of the service areas for outpatient facilities. The Act requires 
thst Borne conaideration must be accorded to poverty statur. T o  give 
priority sta tue  to a nonpoverty area project over a poverty area pro- 
ject, the need in the nonpoverty area muet outweigh the nacd & other 
@pedal coneideration of the poverty area, W e  think HEW regulatione 
properly recognize this point, 

We aha note that NEW rsgulatiana are structured 8 0  ao  to permit 
the designation of a poverty "aruboorvicot' araa within a nonpoverty 
rrarvice area, 42 C. F. R .  53.129 s t a b e t  

"$'or purposes of deterdining the priority of 
projecte for cone trucf3on or modernization of 
outpatient facilities pursuant to section 603(a)(4) 
of tho Act a d  of estsbliehing a Federal share of 
m y  project (not to exceed 90 per centtun of the 
coat of construction) pursuant to section 645(b)(4) 
of the Act, the State plan shall include a designa- 
tion of areas in the state which are proposed b 
:he State agency, in kccoruancc ~ 4 t h  this sectizn, 
t Q  Le rural or urban  poverty areas. For purpoves 
of this section, 'area '  means a ucrvice arca (or 
the nearest approximation thoreto for which current 
eansus data are available, h e e d  on geographic 
boundaries euch ae countiee or cenaua tracte) or 
a aubsexvice area which is dersiRnated in the S t z e  
plan as providing the basis for the provision of out- 
Batient ~ e r v i c e s ,  I' (h;mphaeie added:) 

Purruant to this regulation, epecial consideration may be given to 
outpatient facilities projects in poverty eubssrvice areas located 
within nonpoverty service areas. fn th is  way, a nonpoverty oervice 
area may, by virtue of s poverty area being determined to be located 
Pvithin it, receive preferential aid for a needed outpatient facility. 

There $8 iome que~tion, however, whether in practice spacial 
consideration i s  actually being given to poverty a r e a  as required 9 

in the regulations. in the Affidavit of Dr. Craaing referred to above, 
bt  18 P h t a d t  
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"* * * 0ven though an outpatfont project fe located 
h a poverty area, It fe not entitled to priority 
aver nanpoverty area projects locisted in other 
earvice areas u n l o a s  the acrvics area in which 
tbcs poverty area project ie  located has a highor 
relative need for outpatient facilities than the 
oervice areas in which nonpoverty outpatient 
projects are located. I' 

. 

Thie would imply that no special consideration must be given to 
poverty areas, since a poverty Brea project would have to show greater 
aeod than other projects in order t o  gain a priority status. Such noed 
would entitle the project to 6~ higher priority rsg;srdleee of its location 
in a poverty area. 

PROPRIETY OF THE 1971 MEMORANDUM RELEASING STATES 
FROM DESIGNATING POVERTY AREAS 

I .  

The subject memorandum, dated September 2, 1972, from the 
Hearth Cars Facilitiee Service (HCXS) in HEW, stated in pertinent 

thsh 

"The proposed Public Health Service Replatione, 
Part 53, revised to implement the provisions of P. L. 
91-296, require that State agencies use the latest 
available published data from the Bureau of the 

, .Gensue to detcrmine poverty areas. W e  have been 
advised by sta f f  of the Bureau of the Census that 
family income data from the 1970 cenaua will not 
be published until  approximately February 1972, 
We have been advisred further that at W e  t h e  the 
htelat publiehed data from the Bureau of the Caneua 
i6 from the 1960 cenftub. We do I& recommend 
that State agencios uae 1960 census data; therefor9 
State agencies ,wlAl not  be^ required to dcsipnate 

overty arcae m state ?lano until ;After family 
come data lmfled on tho 10'70 ccns~us are published 

* k t h c  Bureau of tile Census and aro made available 
' t o  State agencies through th i s  office. I t  (grnphaeie 
added. ) 

The need for the memorandum was created by HEW regulations 
which provide that the Secretary will automatically determine that 
an area is a poverty area if it has certain characteristhe am ohown 

"the latest available published data from the Bureau of the Census,t' 
42 C.F.R. 53.129. The regulations make no other provision for , 

secretarial determinations of poverty areae, Census data i e  publiehed 
approximately two yeero after fie ceneus year. Thue in 1971, 1970 
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census data was not available and the latest available data wise over 
1 1  years out of date. Although the Secretary da not required by the 
statute to use cen8u8 data, in the abeense of other regu- 
lations, following the reconmendation in the quoted niomorandum 
would leave the Secretary with no standard upon which to dotermine 
poverty ereas. Ihe abeencs of any Btandard for making such deter- 
minations, and the consequent ignoring of the requirement to desig- 
nate such areas8 is contrary to §291c(a)(4) of the statuts quoted on 
page 8, above, which requires that "opecia1 considerationtt be Given 
to poverty artae designated by the Secretary. W h i l e  it  ie true that 
the Secretary could independently mako the determination of poverty 
area@, unlssar the Laeis for such datetrminatiion is known in advance 
sltatos could not give ttsipecical coneideration" to poverty armu in 
formulating thoir plaru as $e, required in the etatute. 
conclude Uibt tho 1971 memorandum wag impropar to the ostcnt 
that it purported to exempt the Secretary from making any deter- 
mination of poverty etatuo upon which states could bass their 
priorities. 

We tharfore 

Consistent with the above, other activities within HEW reached 
the conclusion that that portion of the memorandum which dispmeed 
with a 1  designatdon of poverty areas waii improper. In a memorandum 
dated January 31, 1972, WEWt8 Public Health Division etated; 

"That Policy Memorandum [the memorandum of 
September 2, A971], which wae the oubject of our . 
memorandum to you of November 9 8  1971, indicated 
that Statee would not be required to deeignate poverty 
area@ until after the 1970 cen8ur data becomao avail- 
able--which wasl expected to be approximately February 
of 1972--md apparently permitted State@ to approve 
applicatione for outpatient facility projectr without 
having made such dedgnatiom. 

'%I our November 9 8  3971, marnorandtun, WB) 

, e atated that the Policy Memorandum rasieed aceriour 
legal problernoz specifically, that 

** f * i t  igaorea, and implicitly permit8 
Statee to ignore8 the ertatutory provision 
which requirae that outpattent facilitise 
to be located in urban or rural poverty 
ar0a~1 be given "special consideration" 
by State agencies in their determination of 
priority of project8 (set. 603(a)(4))'; 

"As a result of that memorandum, and in  coopera- 
tion with your Office, we prepared a regulatory provi- 
eioa which was designed to alleviate the difficulties 
preesnted by reliance on ovtdated cen~ua figurm in the 
dedgnation of poverty arsao. That provieion (42 CFR 

* 

* 
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HEW Regions 

Region I11 
(Philadelphia) 

Region IV 
(Atlanta 1 

Region VI1 
(Kansas City) 

Region VI11 
(Denver 1 

Not 

LDCATIONS VISITED BY GAO 

State 

Pe nn s y 1 vani a 

Maryland 

De laware 

Virginia 

Alabama 

Missiesippi 

Kansas 

Missouri 

Colorado 

Utah 

Hospitals 

Methodist Hospital and 
Thomas Jefferson University 
Hospital, Philadelphia 
Lutheran Hospital and 
St. Agnes Hospital, 
Baltimore 
St. Joseph's Hospital, 
Towson 

Rent General Hospital, Dover 
St. Francis Hospital, 
Wilmington - - - - - 

St. Margaret's Hospital, Inc., 

Crenshaw County Hospital, 

Rankin General Hospital, 

Vicksburg Hospital, Inc., 

* Montgomery 

Luverne 

Brandon 

Vicks burg 

Community Memorial Hospital, 
Marysville 
Providence - St. Margaret 
Health Center, Kansas City 
Memorial Community Hospital, 
Jefferson City 
Menorah Medical Cente r ,  
Kansas City 
Sac-Osage Hospital, Osceola 

Beth Israel Hospital and 
Mercy Hospital, Denver 

St. Marks Hospital and 
Holy Cross Hospital, 
Salt Lake City 

e: Information concerning the  States of Florida, Georgia, 
Kentucky,Montana, North Carolina, South Carolina, 
North Dakota, South Dakota, Tennessee and Wyoming was 
obtained by reviewing documents at the respective HEW 
Regional Offices. 
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