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‘MATTER QOF:
lyanwood Monor Health Care Center-Medic: -
Overpayments

DIGEST:
GAO is prohibited from reviewing "reasnnable cost
determinetions' under Medicarc Progranm for use
by provider in, or %o collatcrally attacx. specifie
administretive adjudication or dcterminotion by
Secrctary of HI'W or his ngent, due to apecific
language of 42 U.S.C, § 402(h), mude applicable
to Medicare Program by 42 U.S.C. 5129514, pro-
hibiting ‘any zovernmental agency from reviewing
ﬂndmgs of lact or decisions of Secretary, except
where othorwise prided,

"his decision in in rc;ponne to'an appe:l filed by Mr. Gerdon 1,
Flattum, attorney-in~-fact for Lyanwood Menor Health Care Center,
Lynnwoud, W: shington, from an opinion of settiement of the Claims
Divizion of the Unito:i States Cceneral Aceounting Office concluding
that 57, 726 was due the United States. The allzzed debt aroce ag the
result of the partieipation of Lynnwocd L{- nor I-Ecalth C:.rc Center,
Provider No, £2-5102, in the Mcdicare Prozram of the Social Securily
Let, 42 U.5,C. §1305 et z2q., during the period Jrnuary 1, 1267 to
November 27, JU69, (LGielérences herem'ter. unless ct‘nerwise noted,
will be to sc::itons of Title 42, U,S.Cctle, )

Under the I.Iech ‘are Program, a providcr (139.)x(u)’ of covcred
services may i:2 prld “'the reasonable cost of guch services"
(139351(b)Y), au determined pursuant to subsection 1395:x(v) and the
sppropriste requletions (2 0 C,F.R. § 405, 401 ¢t 2ea, ), from the
Federal Hosp'tal Insuranze Trust Fungd (12952)In [icu of charging
the beaeficiary patients (1305¢ce(a)(1)(A)), other thun for certain
statcd exceptions, including co-inourance cnd deductibles, pro-
vided for in sacilon 15§05 cc(a)(")(ﬁ )., Instead of receiving payments
dircctly from the D<partment of lenlth, ILducation, and Wclfare
(HTW), a provider may nominate a public or private organizatzon
{o act as a fiscal Intremediory, and the Sceretory of HEV is autho-
rized to cnter info an sgreement with such orgenization providing,
inter clia, for the. determination’ by such orranizotion of the amount
ol paymenta duc the provider and the ma cin" ¢ cuch payments to
the provider on behalf of BYW., (1305h(a)). P. yments are to be
madc to the provider not lcas often than mrontaly (1395g), and in-
terim paymenta may tL» made prior to incurrin: of asaociaied costs,
with any nccessary adjustments on aeccunt of rrevioualy made over-
Payments and underpayments to be made on 2 retroactive basis at
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the end of the accounting period. (1398g and 1308x(vX(1}). Cost
reports are rogived (rom providera on an annusl basis with
reporting periods based on the provider's accounting year. (40
C.F.R. § 405,4058(b)). The fincal intermediaries are to meke
nuch sudits of the records of providcrs ss may be necessary to
insure that the paproents are proper. (1383h(a))k

The facts in this casc, us :Jisclosed by the file, arc as follows;
Lyanwoed M aor Health C.ure Center (Prov!der) naminated, and
HEW eatered {nto an agreement with, Mutual of Omaha Inaurance
Company (Intermedinry) to perform the functions of a fiscal
intermediery. After receipt of Provider's first cost report
covering calen- v ycar 1867, Intermedisry sudited Provider's
books anct recurda to verifty the couts reflected In the cost
report an determincd that Provider had been overpaid in the
amount o\ $1'7, 034. 00, The cost reports for succeeding periods
were sin:ilarly audited. Vurious sdjustments were periodically
made, due to overpayments and underpayments, resuitiug in an
HEW and Intermediery determination that §7, 726. 00 was due the
United States from Provider. During this 'process, Frowider
disputed certain of the cost determination adjustmenta, The most
significont of the disputed issucs concerncd:

- (1) the proper cost reporting method to be used Li completing
the required reperis;

{2) auio expenses;
(3) overhead or indirect costs of ancillary scrvices;

{4) sllocation of Genersal and Adminisrative Expenses to the
skilled nursing facility unit cost eenter; pnd

(5) allocation of the nursing director's salary.

Subsequently, pursuant to regulations promulgated under the
Federal Claims Collection Act of 1836, 31 U.S.C, §§ 951-853 (1870),
the claim ngainst Provider was forwarded to our Claims Division for
collcciion. See 4 C.F.R. Part 105,

In a letter dated Docember 15, 1875, forwarded ta GAQ, Provider
asaerted, in part, the Zollowing:
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“The moet prevalent issue in (hat the Intcrmediary,
Bureau of Healtti Insurence snd Sostal Secarity ¢ iministration
reviow norsante) are sole judgz'as to determind.g the mothod
of rctmbur sement ol {nterraoting tae related regulations, 1In
othi:r vord.f.'. thare are no rcgJlaticns allowing aa appeal to any
eo ixt or other inlepenient review, ¢ ¢ »

. & .« & °

"

"We are requesting your .ssistance to obtain ar. impartial
review * % ¢ 45 we have no rzcourse under regulation with
which we can continue o efforty to obiain a reasounable
settlemant for the services proviued tn the Medicare Progrsm
bmﬂcllrlu.

The Dlre-tm cl the Claima Division, GAO; in a lengthy response
dated May 10. 1970, asserted that he believed the adjustments made
wexre correctipnd, accorduplv. "Further disagrcements to theze
findings must'bc) reanlved by uug—um. " Neverthélcer, subsequently,
at an informal Mcetizg wAith s(alfof that Division, Prcvider roquested
tat GAO actually audit its eost Teports. In addition, Provider
formally appcoaled the reaponase of the Claims Divialon io the
Comptroller General ior & "'couprehensive review. "

- A3 noted ahme the'chief reagor for ita request ‘-1 audit by
our Office is the Provider's belief that he Incked & £¢ 1~ / op impartial
review. We Fecognize that the Health Insurance for L.~ ' Jed At
(Medirare), 'riue I of Pub. L. Wo. 89-87, approved July "o. 1865,
42'U,S.C. § 1395°¢ct Ggeq., origimdly gpecifically authorived n hearing
by the Secfetiry nnd' icial yeview of the Sccrztary's ilial decision
only regarding: (1) the determination of ‘whether an individual 1y
entitled to Lenefits under part A or part B, (2) the determinatioa of
the amounts of benefits to which a beneficiary is entitied under part
A, (3) the detérmiaation that an inatitition fo net a provider of ser-
vicea, and (4) the termination by the Scerctary of an agreement with
a provider,, Sce 42 U.S.C. §1305[f(1970). No provision was made
far such proceedings {o¢ & provider dissatiafied with & final deter-
mingtion of its fiscel lntermedlury ss {0 the amouws: of program
reimbursement dae,

A Px-avider Relmburument Review Board was created to hear
such provider comiplainta by aubsection 243(:) of the Social Security
Amendments of 1072, 42 U1,S.C, § 139500 (Supp. V., 1075), witk pro-
vision for judicial review. Its spplication, however, was gpceitically
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lim(ted to cost peports of providers for accounting periods ending
on or after June 30, 1973, Subsection 243(c) of the Socisl Se-writy
Amendments of 1972, Pub. L. No. 02-603, approved October 30,
1872, 8C Stat. 1329, 1422. The accounting periods relevant ‘o this
case were oll for periods sading prior to June 30, 1973; therefore,
Provider is correct that the procedures set forth in the amendmeny.
are nat directly spplicable to Provider's situatica,

Nevertheleas, despite the leck of statutory reqnlremem.
Provider was given various administiraiive opportunities ‘0 priesent
ita camplaints,. At the request of Provides, Inlertaedidty mede an
informol revicw of the final adjustments for sll accounting pexiods,
When Provider formelly requested an appeal froen these adjusiments,
the Mutual of Omaha Provider A,vcals Committee did hold a hearing
and rendercdia decision.  Thereafter, the Social Security 4#dministra=
tion reviewed this decision, st the requess of onvldrr. and 2:d
authorize certain deductions from the iinsl deteraupa licx of the
amount of ‘overpayment, We sppreciate that these proceedings
were conducted by perconnel of the Intermediary, ‘he Bureau of
Hcalth Insurance and the Sociol fecurity Administration, as sgents
for the Secretary of HI'W and that the Provider ¢ ontends that these
entities may not be wholly disintercsted, Nevertheless, it is our
understanding that the courts have determined that this basic
administrative i'tructure slone does not £o0 taint the proceedings as
to render the reviews less than impartiol for purposcs of conoti~
wtional due proccos, " In'this regord, see St. Louis'Univ, v. Blue
Crnoss lHosn. Serv., 537 F, 2d 283 (3th Cir, IU7d); v oodland KNirsin
TIonic Torn, ve W cinberrer, 411 F. Supp. 501 (S, D.;.TT"‘W)TT:\TS'
¥ ilh vso, Serv. v. dluc Gross osp. Serv, of St, Loais, 383 F,
Supp. Gul (T . L. o, 1575),

I'qually finportant, we note that numerous providers, dissatisfiad
with determinations made, actions taken, or proceedinin undertaken
by.the Secretary or the intermediary regardmg accounting periods
ending prior to June 30, 1973, Qid find independent forums in the
courts, ‘although the Medxcu-e statute then in forre did not specitically
authorize judicial review recarding tha particular questions. See,
€ Hes Mount Sinal Ilos ital of Greate.’.‘.l\‘lmmx. Ine., v. Wi einberger,

upp ' %), revid un oliicr frounds O Yk
329 (qth Cir. 197.:). rchenrlnrr and rchearing ca bonc acnred 522 F, 2d
179 (5th Cir. 1975), cov i dem“d—maaVEha V.

Richsrdson, 437 F.2d 587 (2d Cir. 1971); Kingsbrook Jewist hicdical
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enter v. Richardson, 488 l‘. 24'863 (Jd Cir. 1973). Dr. John T.
gl-'cﬂonal@l'nmnaaﬂon. Inc,, v. Mothews, 534 r.um‘nmn-. 18786);
V. osm al Service of Sculiiern C~lifornia, $01 5. 2d 950
< um..un -in s nurs n {ome Jos ital. Inc., V.

Weinberger, 38 3 hlﬂ; mericany ! urlgi
Tealcr, iﬁc.. 23 “ember cr 87 F. 8upp.
F It Fintis Memorinl Tas Sapiial v. Weinberger. 413 F. Supp. 523
N. D, C.ll. 1076); W oodlend Nursing Corp. V. Jelnbcrvler. uu 1A,
Compare St. Louls Um"v. V. Llur Lrosa Iio . Scrv., suoras rovder
Nursiy C..rc. Tnc., v, Mutual cl Omaha Ins. Go., .1 mﬁpp. EY1L
We note In particalar V. nitcelill, Inc., 7. United
States. 588 F.2d 341’ (Ct. Cl."1076), in which certuia iasuey sinilar
16 fhoae raised by Provider were involved. These conrts founded
jurisdictica primarily unon the judicial review provisions of the
Administrative Procedure Act {APA), as amended, 3 U.S.C. §§ 701~
708 (1970), particularly 5 U.S.C. § 704 providing in part that ''s » »

finul agency actlea for which there is not cther adequate remedy in
a court are subject to ‘udicial revlew.

Accordlnzly. we cannot ame with the Provider's contention that
he had no recouri e to the court system. In any event, however, we
must conclude that GAO is precluded from considerirg this matter
further by subrection 205(h) of the Social Sccurity £ t, as amended,
42 U.5.C. § 4(‘5(11) (1970), made applicable to the Medicare Program
by section 1872 of the Socfal Security Act, 42 U.S.C. § 13C61i(1870),
Submection 205(h) providen:

. "The ﬁndi.ngu and decisicns of the Secretary, {of HEW]
after a hearing shall be binding upoa e}l individuals who

were parties to such Le"mg. No finriinz3 of fact or
deetgion of the Scoretary shall Be roviowed by anv beraon,
triburinl, or 'ovcrmncn‘f‘sﬂ_a Gcncy CXcept as herein provided.

O Aciion agains : e becretary, or any
officer or employee ther<of shall be brougiut under scction
41 of Title 28 to recover on any claim arising under this
subchapter, "' (Emphasis added. )

‘There ia no proviaion in chnpte!' XV d the Social Security Act
(M2dicarc), 42 U.S.C. § 1395 et sc_r;_;. {27 5"cview by GAO of
"reasonable cost determinatiohis™ made by tie Secretary or by
his agent on h 8 behalf, In'view of the specifis language of
subsection 205(h), supra, prohibiting any go. exnmental agency
scam reviewing the findings of fact or decisibns of the Sceretary
in guch circumstances, we must deny Provider's rcquest in the
present context. We are prohibited from reviewing "reasonable
cost determinations’’ under the Medicare Program for use by a
Provider in, or to collaterally atiack, a Bpeciﬁc administrative
adjudication or determination of the Sceretary.
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Sees 31 Comp. Gen. 683, 708 (1052).

Is su.amary, therefare, we conclude that we are preciuded
from considering this matter further for tne purposes of
Provider's request by aubsection 205(h) of the Social Security
Act, as nmended, 42 U.S.C. § 405(h)(1970), mrde applicable
to the Mcdicare program by section 1372 of the Bocial Security
Act, 42 U, 5.C. § 158511 (1070). Accordingly, we must deny
Provider's request that we perform an independent audit fc+
the purpose of settling the Government's claim against him.

R.F.KIULFR

i Doputy ] € otapti:oller General
of the 'Uniled States
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