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GAO Is prohibited from reviewing "reasonable cost
determinations" urder iA¶edicar3 Prorani-for use
by provider in, or to cdllatcrelly.attacit. apecific
adminlstrctive adjudication or dctcrmination by
Secretary of kIIW or his agent, due to specific
lRnguago of 42 U.S.C. 5 40ZIh), rnudc applicable
to Medicare Program by 42 U.S. C. 5 139511, pro-
hibiting 'tany governmentao agency from reviewing,
findings of fact or decisions of Secretary, except
where otlwrwise pt'lided.

This decision In in re-ponno totan apperl filed by Mr. Gordon 1U.
Flattum, attorney-in-fact for Lynjwood M2nor Health Care Center,
Lynnwood, *W; shington, from an opinion of settlement of the Cl3amr.
Divi3lon of the Unitcd States C-cr.eral Accountina Office concluding
that T7, 72G was due tthe United States. The all jrcgddcbt nrosc as the
result of the participation of Lynnwocd M' nor E-calth C.-rc Center,
Provider No. 5O-51O2, In the Medicare Progrtni of the Social Security
Act, 42 U.S.C. f 1305 et sea., during the period Jrnuaryl, 10G7 to
INovember 2;, IJB9. (lheicrncea hereafter, unless ctherwise noted,
will be to aeations of Title 42, U.S.Ccde.)

TJiider the liedicmre Prograni, a provider (1395x(u)! of covered
services rr.ay to"I'Jd "the reasonable cost of such services"
(13031(b)), au dcte.'mincdapursuant to subsection 1305s;(v) and the
appropri4ate regulationa (2u C. F. n. 5 405. 401 et zeo, ) from the
Federal Hospital Insurance Trust rund (1:'3Sz)Tn meu of charging
the bcneficlary pationts (1305cc(n)(l)(A)P, other thrn for certain
stated exceptions, including co-insurance cnd deductibleu, pro-
vlded for in section 161?5cc(a)(2)(A)., Instead of receiving pnymente
directly from the Pspartrxent of Ihealth, Lducation, and It clfare
(1IrVwi, a Orovidcr may nominate a public or private organization
to act as a fiscal intcnnmediary, and the Sccretary of !-rix is autho-
rized to enter izLtno an rgreement ivtth such orgz-nization providing,
inter cfia, for the. determination by such crganiantion of the amount
or payments due the provider and the nalclnl C' cuch payments to
the provider on behalf nf 1IYW. (lSD5h(a)). Pzymcnts arc to be
made to the provider not lesG often than nwonthly (1395g), and In-
terim payments may bz made prior to incurrin:: C o3aa3ciaited costs,
with any necessary adjustmcnts on account o? prcvious1y made over-
payments and underpaymrcnts to be made on a retroactive basis at
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the md of t*e accounting perIod. IAOSlg u 130Sx(vX)(1). Cost
reports are required fraon providers e us annual beats witt
reporting perioda bamed on the provider'u accounting year. (.gO
C.F.R. 5 405.405(b)). The fiscal Intermediariea are to make
such audits of the records of providers as may be neceusary to
insure that the pplaentu ae prnper. (1305h(s)u

Tbh "acta in this cases. US biajloied by-the file, arc as followug
Lyanwoe I nor Health Cre Center (Prov!der) noinated. Nd
MEW catered into an agreement with, Mutual ct Omsha Insurance
Conopwmy (lntermeditry),to perform the functions et a fiscal
intermediary. After receipt at Provider'u first cost report
covering calen~ir year 197?, Intermnediiry audited Provider'u
books and records to verify the coats reflected In the cost
report ani determnined that Provider had been orverpaid in the
amount ot, $17,, 004. 00. The cost reports for aucceeding periods
were alviLlarly audited. Wrious adjustments were periodically
mndeg due to overpaymenti and underpayments, resulting in an
HEW and Intermediary determination that $7? 728. 00 was due the
United States from Provider. During this process. Provider
disputed certain of the cost determination adjumtmenta. Thi most
significcnt ol the disputed lnssuea concerned:

(1) the proper cost reporting method to be used 14 completing
the required repcrtsa

(2) auto expenses;

(3) overhead or indirect costs at ancillary uerviceus

(4) allocatIon of General and Adminz-crativt Expenses to the
skilled Lursing facility unit cost center; and

(5) allocation of the nursing director's salary.

Subsequently, purnuant to regulations promulgated under the
Federal CInims Collection Act of 1906. 31 U.S.C. SS 951-953 0970),
the claim against Provider was forwarded to our Clalms Division for
collecaton. See 4 C.F.R. Pf;rt 105.

In a letter dated Dxcember 15, 1975. forwarded to GAO, Provider
aesorted, in part, the following:
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V¶ue meot pro*alet lase in thit the Pntcrrndiary.
be"a et neallt Insurace iud FaialA Secrityr ! imiiftratuon
retw mcruraw rel oate judg-,'o to deteruinLg the mothod
C relmburszement end ater, roting tfe related regulatione. In
otWer worda, there are no regilatlans allowing en appeal tow
eaot or other laspezriet renew. e**

C C * C *

"We are requesting yn.r .. istance to obtain an Impartial
rlew * * * as we have no r2cours under regulation 'ith
which we can continue cur efrtas to obtain a reasonable

uettleinnt for the services provlked to the Medicarw Program
beneflclarl ow.

The DirectOr c the Claim. DivisiaI, GAO In a lenigthy rnpaae
dated May 10, i970,, aaserted that ha believed the sdjustmentu made
were correct'),c a, ccordtn~glv, 7Yuither dinagreements to theze
findings mustkb 're&lvd tby. litigr"ti ." NeverthILksu,, subsequently,
at an informai meetl:. ri1th silf "of that Division. ,Prc4ider requented
t Cat GlO actuafly audit its cosa reports. In addition, Piavlder
formally appealed the reaponae of the Claims Divlacin io the
Comptroller General ior a cacprrehensive review.

AO noted MOWC., the chief reaaoz for Its rcequest i audit by
our Office in the Provider's belief that he lncked, a (c -i Dr imnparual
review. Wearccognhe that the Heaith&Ih'uranc 'for L, ge Act
(eMdctrmre), Title! of Pub. L. Wo. 89-97. approved JUly'370, 1005,
42 'U.S.C. S 139 ckt seq., orlginiiily pecUicilly authorlred a hearing
by the Seeitatry anxfd3uicial review ot the Secrataryi s ;_al dec nloa
only regarding: (l) Oth deterrn'.natlon of ':,$hether an inilaildual I1
entitled to benefits under part A or part B. (4) the determlnatLo'a of
the amounts oftbenefits to which a beneficiary is entitlied under part
A, (3) the determination that an lnntitut4n lao net a provider of ser-

lcesoa and (4) the terminatlon'by the. Secretary, of an agreement with
a provider. c See 42 U. S. C. S. lSSSf(1970). No p.-ovision was made
far such proceedings far a provider dis3atiafied with a final deter-
mination of its fiscal lutermedlary as to the anouz. of prograrm
reimbursemzent due.

A ProrIder Re.mbursement Review Board war created to he:
such proslder cotn'plainta by subsection 243(; ) oa the Social Security
Amendments oi 1072, 42 tU.S.C. S 139500 (Supp. V. 1075), with pro-
vision for judicial review. Its application, however, was specciically
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limited to cost reports o providers far accamon perlod. ending
an or after June 30. 1073. Subsectlor 243(c) of the Social Secirity
Amendntu ot 1972, Pub. L. No. 92-603, approved Octobtr 309
19723 80 Stat. 132P. 1422. The accarntlng periods relevant to thii
came were all for periods sanding prior to June 30a 19731 therefore.
Provider is correct that the procedures sct forth I the amendmenm
are not directly applicable to Provider's sltuuatlt

Nevertheless. despite the lack of statutory requiremento
Provider waB given various administrative opportunities to present
Iti complaints.. At the request ot Provider, lntermediAiy msd. mn
infornal review of the final adjustments for all accoUwttng periode.
When Provider formtlly requested an appeal frma thVte adjustmentsJ
the Alututu of Omaha Provider A1 .ycalu Committee did hold hearing
and renderedia decision. Tbereafterg the Social Security idadinctrn-
tion reviewed this decision. at the request of Providpr. and did
authorlze-certain deductions from the iinal deternil 3icei of the
amount of-overpayment. We apprclate that theme proceedings
were conducted by personnel of the Intermnediary. the Bureau ot
Health In-uirznce snd the Social Secufity Adminiatrations, a agents
for the Secrctarry of iRW and that the'Providerifa)niends that these
entities may not be wholly disinterested. Nevertheless, it is our
understanding that the courts have determined thit this basic
administrativt Ptrueture alone does not so taint the proceedings am
to render the reviews less thani impartial for purpoacs of costi-
.utional due proccon. Lthis regard, seaSt. Louis'Univ. v. Blue
CrossI Hosn. Serv. 537 F. 2d 283 (aUti Cir. lU10); woodland FirBa'n
TTtnor ~cro. v. sseinbarzer. 411 F. Supp. 5017(,DA ..Y.U7 i3;a

itisu los. S'rv. v. diuc Cross Ilosp. Serv. of St. Louin, 393 F.
Supp. 6iil (:. D.;o lum5).

Icqually important, we note that numerous providers. dissattuflod
with determinations made, actions taken, or proceedizfge undertaken
by,.the Secreiary or the intcrmediary rtsgarding accounting periods
ending prior to June 30, 1073, did find Inaependent forums in the
courts, although the Medicare statute then in force did rotoupeciticailly
authorize judicial review regarding the particular questionA. See,
eago fa unt Sinai H-ospital of;reatefl.Mittini, Inc., v. V einber0er.
175 F.Spp. U U (=S.LIa. 1 MD V, rc 'vdt teocr a ruunW5 23
329 (5th Cir. 1075), rchoarintr and tf cWiF:g cn bnc ocnihd 522 F. 2d
179 (5th Cir. 1975). cur:. dtnled 42b U4:, U;a (IUlti); Acjaalei1a v.
Richardson, 437 F. 2TM DUIr. 1971); Kingabrook Jcwisiu r;adical

-4 -



3-184031(. 125

Ceoter . !lcharduc.. 486 F. d1863 (ad Cir. 1973); Dr. John T.
rI&Fofa datlMo. Ine.. V. M5then. 534 F. 2d fl Me Cir. 1976)5
KOMADWZ V. liO3Oitfll bervlce of SARThrer C':4lfornia. 501 A'. 2d 9s5
IVWM Clr 1951J UColumnn Haiglts LNurslnq fl-ame & Hospita, Inc. . v.
WMe!nberger. 380 F. _upp. 1UUUMi .iDuL; q 11; American Nur!aig

ir~irc.,v. y*v Weinber crp 3(7 F.Supp. ms (S.D.M. Atf5
UST'RFlefncs Memfijorinl3ios1 v. Weinberger 413 F. Eupp. 323
(N.D. C1f. 10781; N- r cind ursin Corp. v. WeLnberqer. supal1.
Compare St. Louis Univ. v. lu.e Cro 3F aosp. Firv., u 'chrocder
Nursl4 Crc. inc.. v. Mutualc mahains. Co., Ll1PTlupp. M

L.D1. ls. 197ul. We note in particular V, nhccitlrf, Inc., 'v. United
States. 530 F. 2d 347 (Ct. Cl. 1076). in which certwu aa;sueu snimiar
to!5te raised by Provider were involved. These catrts founded
jurisdiction primarUy unoa the judicial review provisions of the
Administrative Procedure Act (APA)m as amended, 5 U.S.C. SS 701-
706 0970), particularly 5 U. S.C. S 704 providing In part that " * *
find ag*ecy actloa for which there Is not other adequate remedy in
a cert are subject to ,'udlcial revier."

Accordingly., we cannot agree with the Provider's contention that
he had no recoutk e to the court system. In any event, however, we
muat conclude that GAO is precluded from considerir6 this matter
further by submisction 205(h) of the Social Security dt. as amended,
42 U.S. C. 5 4(15(h) (1970). made applicable to the Medicare Program
by section 1072 o: the Social Security Act, 42 U.S. C. S 13C1M(1970).
Subuectioa 205(h) provident

"Vie findings and decisions .1 the Secretary [ot HEW]
afer a hearing shall be binding upon all indivtduala who
were parties to such bearing. No fiziroinf at fact or
decision of the Sc-retiry shall be reviewOd by MY terson,
lFibuhaL or ovcrruncnto RICicncy except as herein provided
rio acion against thc UnLtcd SLateR, the becrctary, or any
officer or employee thereof shall be brouaht under section
41 of Title 28 to recover an any claim arising under this
subchapter.' (Emphasis added.)

There isano prowision in chapter XVm of the Social Security Act
(Medicare;., 42 U. S.C. S 1395 et se", fcr oview by GAO of
Treasnable coat deternitnatinfIrmade by tCe Secretary or by
his aegnt on hlm behalf. In view of 'hc specif': language of
uubsection 2b5(h), supr prohibiting any gd,6ernmental agency
1om reviewing themfindings of fact or decisions of the Secretary
in such circumstances, we must deny Provider'u request in the
present context. We are prohibited from review!ng 'reasonable
cost deterxninations" under the Medicare Program for use by a
Provider in, or to collatcrally attack, a specific administrative
adjudication or determination of the Scoretary.
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See 91 Comp. Gen. 09S t0J 1952).

1 su.nmary. theorte. reo conclude that we are precluded
fro considering this matter furtherfor tne purpores at
?iroyider' request by subaection 205(h) ot the Social Security
Aclt as nmended9 42 U.S.C. 5 405(h)(1970), mrde applicable
to tba Medicare program by sectlio 1072 of the Social SturiLT
Act, 42 U.S.C. S 139511 (1070). Accordingly. we muat deny
Provider's request that we perfarm an independent audit fco
the purpose of settling the Government'u claim against him.

iDoputrj CojSptnQo11er General
of Vie 'United States




