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of Grant Funds

DicesT: 1. Department of Lahor has nc authcrity to allow payments
in violation of Department regulations establishing 7-day
unemployment rule, 29 C.F.R. § 55.1{g)(1) and 30-day
related employment rule, 29 C.F.R. § 55.7(e). Claim
"ig returned to Department of Labor for recalculation of
amount due to the Government,

2. Although a portion of disallowed grant costs was withheld
from subsgequent grant funds under section 1Z(e) of FEA,
Pub. I.. No. 92-54, 85 Stat. 154, claim is returned to
the Department of Labor under 4 C.¥F.R. § 104. 4 for
completion of claims collestion efforts, itucluding pos-
sible setoff from other Government sources, as required
by 4 C.F.R. § 102. 3 under Claiins Collection Act,

31 U.8.C. § 951, et seq. (1870),

This decision responds to a request by the Assistant Secretary of
Labor for Administraticn and Managea'ent for this Office to review and
determine any liability as well as to take appropriate artion to recover,
$131, 783, 71 expended by the Stute of Rhode Island during figcal year
16873 and 1974 in viclation of program requirements of a Department of
Labor grant issued under the Eraergency Employment Act of 1371 (EEA),
Pub. L. No. 82-54, 85 Stat. 14€, superseded by the Comprehensive
Employment and Training Act of 1973 (CwTA), Puk. L, No. 93-203,

87 Stat. 850, 29 U.S.C. § 841 el seq.

The Asgistant Secietary has provided us with the following state-
ment of facts in this matter:

"The State of Rhode: Island was funded as Program
Agent under the Emergency Employment Act (PEP, P.L.
92-54, July 12, 1971, 42 USC 4871 et seq.) in the amount
of approximately $7, 080, 636 by three grants running from
September 1, 1971, through Novembexr 30, 1972, By let-
ter of December 19, 1973, to Governor Phillip W. Noel
of Rhode Island, Acting Assistant Regional Director for
; Manpower (ARDM) for Region I, advised that due to vio-

& lations of the Public Employment Program (PEP) by 36
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subagents, $428, 345, 10 of program costs were
disallowed and restitution was to be made by the
State.

"The disallowed costs and demand upon the
State were baged upon a DOL, audit dated May 4,
1873, and a joint Civil Service/Manpower review
of Rhode Island PEP during 1973,

""Governor Noel responded with a ietter dated
Dzcember 26, 1973, to Secretary Peter J. Brennan.
The Governor asked that restitution be waived, al-
leging among other things, that PEP requiremente
were not issued before hiring began under the pro-
gram. This statement was inaccurate (see enclosed
copy of Federal Register dated ,August 14, 1971), but
the Department neverileless, decided to reevaluate
all disallowed cousts which could be directly attributed
to edministratvive uncertainties in the early stages of
the program.

""The Governor was notified by letter of
March 29, 1974, from Lawrence W. Rogers, Region
1 ARDM, of this reevaluation and the change in dis-~
allowed cogts as a regult thereo’., The letter stated
that all disalloved costs which occurred prior to
May 31, 1872, the 'date by which subagents should
have received the PEP Handbook, ! were reexamined.
These costs consisted mainly of violations of the ad-
minigtratively established 30-day rule and the 7-day
rule, bcth of which were clarified by the PEP Handbook,

""The result of the reexamination was that
$177, 336. 12 in previously disallowed costs were
'no longer considered to be disallowed.' This left
a balance of disallowed costs in the amount of
$251, 009, 28,

""The letter also stated that withholding of
funds for disallowed costs was only available as
a remedy during the fiscal year that the improper
expenditures were made, or the next fiscal year,
and that program funds, therefore, could not be
withheld for violations which occurred in FY 1972,
This opinion was based on the clear language of
section 12(e) of P.L. 92-54 (EEA Act of 1871).
Of the disallowed costs, $31, 648,42 clearly per-
teined to post-FY 72 violations and the State'!s
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i letter of credit was appropriately reduced. This
left a bala:ce of digallow:d costs in the amount
of $219, 360. 86.

| "Mr. Rogers requested a meeting with the
Governor's steff to obtain complete expenditure
totals for persons hired in violation of the law
and/or regulations in FY 1972 and continued in
the program a3 a violation in tl:2 FY 73-74 period.
The meeting was held on Anril 10, 1974, and
T. C. Komarek, Acting ARDWV for Region I, ad-
viged Governor INoel in a letter dated April 18 that
additional amounis could and would be withheld from
the State's letter of credit.

"To date, the Dzpartment has vrithheld a total
of $157, 341, 20 for violations occurrin 7 in FY 1973
and 1974 (this figure includes the $31, 728. 42 men-
tiozr.2d in the March 29 letter to Governor Noel).
This 1eft $93, 634, 08 in disallowed costs, all of which
pertained to portions of hiring violations occurring
in FY 18724,

"Komarek again reminded the Governor that
although the Dapartment was unable to withhold pre-
geni program funds for this amount, the Governor,
a8 program agent, had an obligalion to restore them.
In a letter to Noel dated Septercber 16, 1975,

Luis Sepulvada, Acting ARDM for Region I, noted
that the Governor had not responded io the matter
of restitution of disallowed costs since Roger's let-
ter of March 29, 1874. Mr. Sepulvada urged the
Governor to act promptly on the matter so that re-
stced funds could be used to provide further assis-
tance to the uaemployed of Rhode Island ingtead of
reveriing to Treasury. The deadliine for this was
June 30, 1976, and it was not met.

"Ag of this date, $131,783.71 are costs that
have not been reimbursed {Gctober 5, 1976, leiter
Sepulvada to Angebranndt),

'"Thig letter uses the correct term of disallowed
i cogts. In some of the supporting correspondence the

term questioned costs was inaccurately used to describe
cogts which had been actually df yallowed. "
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The Assistant Secretary for Adminigtration and Managemett,
concludes his letter by recommending that we {ake appropriate
action to recover the $131, 783. 71 in funds expended by the State
of Ranode Island curing fiscal years 1973 and '9'/4 in violation of
the hiring regulations of the Emergency Employment Act of 1871.

Improper Allowance of Girant Costs

This matter was gubmitted to us for collection action under the
Federal Claims Collecuorn Act of 18966, and it would be, of course,
impnssible for us to audit ali the expenditures made tunder the PEY
Program in Rhode Island. However, in reviewing the record, we
notice that the Department of Labor originally disallowed over
$98, 000 because of violations of the 7-day and 30-day regulations.
Subgequently, the Department allowed those expenditures. For thc
reasons discussed below, we believe that ihe Department of Labor!s
original determination was correct and that the amount due the
United States from Rhode Islan:d should be increased by the subject
amount,

The 7-day and 30-day rules, which are part of the EEA regula-
tions, provide as follows:

(1) "Unemployed Persons' means * * ¥ An
individual shall be deemed to raeet thig qualifica-
tion if he has been without work for 1 week or longer
%% &' 20 C.¥F.R. § 53.1(q)1) (Auvgust 14, 1971,
superseded March 3, 1972). The substitnte provi-
sion did not change the substance of the rule; one
week was changed to seven days.

(2} "Participants whose most recent employ-
ment was with the Prugram Agent or any employing
agency receiving firancial assistance through the
Program Agent must have been unempioyed for 30
days or longer prior to beiny employed pursuant
to the Act." 29 C.F.R. § 55.7(e) (August 14, 1971),

Ons Week Violations - In his letter of March 239, 1974 (Enclo-
sure 2 of the Ar3isiant Secretary's letter), to the Governor of
Rhode Island explaining that he wasg allowing previously disallowed
expenditures, the Assistant Regional Dirertor for Manpower szid
some confusion had existed in the early stages of the program with ,
regpect to the one week or 7-day rule because of the geparation in ?
the regulations of the definition of "unemployment' from another
provision that gives priority in the selection process to the unem-
ployeu over the underemployed (29 C.¥.R. § 55. 7(b) of the August 14,
1971 regulations). But, he added, ''"* * * the net effect of pairing
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these two separate iterns ig an implicit gstatement of the 7-day rule
* x %, The confugion, he gaid, was cleared up by the issuance of
a Handbook covering the quesitioa.

There are at least niite crgeg that were allowed under this action
involving personn who had be¢n without employment between onz and .
six days. In one case a recipient who had been working on Saturday
was hired under the program on Mcnday. The questicned costs varied
from $177 to $14, 635 per casc; the cases totalled $83, 281, 85.

The 30-day rule violations - In two cases involving violations of
29 TR, § b5. 7(e), the Assiatant Regional Director justified his
action by noting that while the r'egulations in existence when they
occurred were clear, "In acting (with good intention) oa % * * advice
[from the grantee Frogram Aguaut], the subageat shuuld not be penal-
ized." The aniounts allowed by this action were $2, 677,79 in one
cage and $12, 608 in the other; the total amount allowed was $15, 285. 79.

In none of thege particular cases does the Assistant Regional Di-
rector, in allowing the questioned costs, asseri that the individuals
somehow fali within the eligibility standards of the regulations. In
the case of the 7-day rule violativns, he assorts that subagents can
be excused from epplying a definition in a regulation because ita loca-
tion ig not proximate to a particular use of ihe defined term. ‘1nis
justification is not based on any ambiguity in language, but on the
complexity of the regulation. (We note that there is no evidence that
the participants in question were eligible as underemployed individ-
uals.) In the case of the 30-day rule violations, he excuses the vio-
lations because they occurred in good faith and under bad advice.

Yet, as the Department explained in an earlier letter of Dacember 19,
1973, to Governor Noel (enclosure 2);

"Porgiving ~f unauthorized payments, as has
been suggested by at least one cited subagent, is not
legally feasible, based upon the ruling of the Sclicitor
of the Departmeut of Labor transmitted October 10,
1973, which says in part 'Forgiving of unauthorized
payments: The Federal Government lacks the author-
ity to forgive payments made by 4 grantee in violation
of PEP reguriations, no matter how well intentioned
the grantee may have been in making such payments.
When the Congrecs enacts a statute authorizing the
expenditure of appropriated funds for specific purposes,
the conditiong in that statute become binding on the
Government employees whose joo it is to administer
the law.'"
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This statement is sound and we are unable to find any pasis in the
letter of March 2€ allowing these costs {enclosure 5) to justify the
Departrient of Labor abandoning thig position.

The published regulations of the Department o L.abor under gec-
tion 12(a) of EEA, Pub. L. No, 82-54, 85 Stat. 153 had the force and
effect of law until modified by further regulations. 40 Comp. Gen. 473
(1961), 31 Comp. Gen. 193 (1951) and the decirions cited therein. In
the absence of explicit authority to do go, regulations cannot be waived
by the Department of Liahor, 37 Comp. Gen. 820 (1958). When faced
with the need to interpret regulations, we give g.-sat weight tc an
agency's interpretatioa of its own regulations (see 55 Comp. Gen. 427
{1975) and case cited at 422), but here we are not faced with a conflict
over interpretation. As previously noted, the officer who allowed the
expenditures acknowledzged that the expenditures did not meet the re-
quirements of the regulations.

Even though, in the course of its claims collention activities, this
Office does noi, for practical reasons, make complete independent aa-
dits of debts referred to us for collection, when an obvious legal error,
whether in favor of the Goverament or not, comes to our attention, it
is our duvi: to have the agency involved make an appropriate adjustment
in the amount due. Accordingly, we believe the debt owed by Rnode
Island should be increased by the over $98, 000 involved in the 7-day
and the 39-day violations that the Department has already determined
occurred.

Depariment of Labor Claims Collection Efforts

All agencies are required %o take '"aggressive action’ to collect
amounts due under claims resulting from activities of the agency con-
cerned pursuant to the Claims Coliection Act, 31 U.S.C. § 951 et seq.
(1870), and implementing regulations, 4 C.F.R. § 102.1 et seq., efore
submitting the claim to the General Accounting Office or to the Depart-
ment of Justice for further coliection action. While it appears that the
agency has gatisfied the requirement to make written demand for pay-
ment, there are other possitle adminigtrative steps, set forth in part
102 of the regulations, supra, which were either omitted or which were
nc¢t reported to this Office in accordance with gection 105. 4 of the regu-
lations. One impertant omission was the faiiure to attempt collection
action by oifset.

The Department of Labor did not gatisfy its claim collection re-
sponsibilities by the limited withholding action taken under authorxty
of section 12(e) of the EEA, which provides in part:
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"# & * The Secretary may algo withhold funds
otherwise payable under this Act in order to recovar
any amounts expended in the current or immediately
prior figcal year in violation of any provision of this
Act or any term or condition of asgistance under this
Act.

‘Withholding further grant asasistance under the same proegram in
which the violations vccurred and setting off the debt against moneys
owed to the debtor by any agency of the Federal Government are en-
tirely different remedies. Since the former is available only to recover
amounts expended in the current or prior fiscal year, the Department
of Labor had a responsibility to geek offgz! from other sources for the
remaining lia%ility for which withholding ‘#as not available. This it does
not appear to have done.

Inasmuch ag we believe that the amount due the Tnited States by
Rhode Island should be recalculated and since the Department of Labor
has not taken complete claims collections action in accordance with
4 C.F.R. Pari 102, as required under 4 C.¥.R. § 105.1, we are re-
turning this matter to the Department of L.abor for prompt completion
of its claims collection responsibilities. In order tha! statute of limi-
tations questions may be avoided, we guggest that this matter be refer-
red directly to the Department of Justice for possible compromise,
termfi;xlation, or judicial action if further collection efforts are unsuc-
ceasful,

7. 1(4 11

Depu Conmptroller General
K of the United States
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COMPTROLLER GENERAL OF THE UNITED BSTATES .
WABMINGTON, B.C. mﬂ 65/7'

B-163922 Pebruary 10, 1978

The Honorable J. Josaph Garrahy
Governor of Rhode Island

Stuce House )

Providence, Rhode Island

Dear Governor Garrahy:

We have been asked by the Department of Labor to take claims
collection action to recover a §$131,783.71 claim against the State
of Rhode Island., The claim arises out of disallowed costs in
grants to the State under the Emergency Employment Act of 1971
(PEP). Thase disallowed grant costs occurred during fiscal year
1973 and 1974 and have been the subject of extensive correspondence
between the Department of Labor and the State.

For your information we are enclosing a copy of our decisinon
of today in which we have found that the Department of Labor has
not completed claims collection action and has improperly allowed
certain PEP grent costs incurred by the State during fiscal year
1972, We have returned the submission and asked the Department
of Labor to recalculate those costs that should also be disailowed
and complete claims collection action in accordance with our

decision,.
Sincexely yours,
LKA en
Deputy Comptrczl&; GZneral
of the United Statas
Enclosure






