COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20348 ‘,Lﬁ
o . 1 2
December 1, 1972 o 9 9é gy _

Dear Mr, Secretary!

Referance i{s made to letter of November 22, 1972, from Acting
Secretary James M, Beggs, requesting our opinion as to the saxtent to
which the Secretary of Transportation (Secretary) fe authorized under
the Exergency Rail Service Act of 1970, Public Law 91-663, epproved
January 8, 1971, 84 Stat., 1975, (act), to acquire trackage rights and
equipoent in order to provide essentisl transportation services.

The question regarding this matteris seid to arise {n the con~
text of the reorganization proceedings of the Centxal Railroad of New
Jersay (CNJ),

It fo stated that pursuant to authority contained i{n section 3
of tha act, the Secretary has guaranteed the fssuance of trustee’s
certificates by CNJ, and as a condition of such guarantee, as required
by section 3(b){4), has obtained the option, in the event of actual or
threatened cessation of essential transportation services by CNJ, tc
procure by purchase or lesse trackage rights over the lines of the
railroad and such equipment as may ba necessary to provgd. such services,

bince it now appears possible that CNJ will not be successfully
reoraanized, your Denartrment is considering the possibility of exer~
cising the Zecretarvy's option under 3(b)(4) of the act to purchase or
leczz trackzge rishts ani equipnent from CNJ and to provide for the
contirvence of it; essential rail services, A question regerding such
course of ection ~rises, huavir, in that the act does not contain ex-—
press euthority to excrcisc the ontion nor does {t snecificelly provide
fun’s {-mzdiately nacessary for the purchase or lease of trackege
riz:ta end equipnent or for payment of operatin: expenses incurred in
the renzition oi essential rail services,

Specificelly our opinion is reoquested as to whother the Secretary
ie putihorized to cucrcise the option discussed above and, if mso, whether
there 15 any 1f.itution on the aroun~t of money tihiat can be obligated to
cerry out the exarcise of the oOption absent any aprroorictions by the
Conzress Zor that rurnase.
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Bection 3(a) of the sct authorizes the Secretary to guarantes
cortificates issued by trustees of any railroad undergoing reorgani-
matfon under certain conditions including findings that cessation of
essentiagl transportation services would endanger the public welfare
and that such cessation is {mminent. - :

Subsection 3(b) provides {n pertinent pert that the Secrstary,
as & conditfon to such guarantes shall require thate— ' a
*{4) in the event of ectual or threatened cessation of

essentlal transportation sarvices by the ratlroad, the
Secretary shall have the option to procure by purchase or
lease trackage rights over the lines of the railroad and such
equipment 85 may be nacessary to provide such services by the
Secrectery or his assignee, and, in the event of a default in
the payment of principal or {nterest as provided by the cer-
tiffcates, the money paid or expenses incurred by the Uaited
States as a result thereof shall be deemed to have been
applied to the purchase or lease price. The terms of purchase
or lease shall be subject to the approval of the reorganization
court and the operation over the lines shall be subject to the
approval of the Commission pursuant to the provisions of sec—
tion 5 of the Interstate Commerce aAct, but in no event shall
the rendition of services by the Secretary or his assignee
auait the outcome of proceedings before the reorgasnization
court or the Commissfion,”
Saction 3(e) provides that the outstending azirezate principal

excunt of all certiffcates shall not exceed $125,CC0,0CC.

Funds neclcd by the Secretary to carry out his rishts and respon=-
sibilitics under section 3 ere provided by section 5(a) whereby the
Secretary {s authorized to {ssue notes to the Secrstary of the Treasury,

As stated by the Acting Sccretary, there 1s hardly any discussion
in the lesislative hiztory of the act to indicate that Congress intended
to vest the Scerrtiry with the autlorfty to taks over a2 railroad and
operate {t] the i:cussion beins .ceatered almost eatirely on tha loan
guarantee provisioa, Also, as rotsd §n the letter, elthouzh the
+125 milllen lizitztion in section 3(e) applies only to lozn puarantees,
end scction 5(=), 17 rnolfe=blz, rlacss 05 1201 041 the aiodic of fuals
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vhich the Secretary would be suthorized to oxpend in the exercise of

his rights under section 3(b)(4), the legislative history is replete
with discussions indicating the congressional intent to limit the
Federal ohltgntion under the act to §125 ntllton. :

B.R. 19953, 9ist Congreas (which -ub-equently vas cnactod as the
Rmergency Rail Services Act of 1970), when {ntroduced on December 14,
1970, contained no provisions such &s thoge now contained in sec~
tion 3(b)(4), Hearings were held on this bill by the Subcomaittee on
Transportation and Aeronautics, House Cozmittee on Interstate and
Foreign Conuaerce, on Deceamber 15, 1970, Members of that subcommittee
were concerned ithat the bill contained no provision for Federal opera=-
tion of a railroad in the event the railroad was unable to provide
necessary transportation sarvices. See pages 550, 567=570 of those

: Apparently as e result of those hearings the subcocmaittee added
the lanzuage in question when it reported the bill to the House on

the following day, December 16, 1970. The House report accompsanying
the bill, No, 91=1770, which also includes the minority views, contains
no exnlanation as to what was intended by the added section 3(b)(4).
However, we feel confident that if authority for such drastic sction
es the takinz over and the operation of e railroad were intended
thereby without further congressional action, such intent would have
been specifically stated in the report or eslsewhere in the legislative
history.

- The relested Senste Report No, 91-1510, page 12, merely notes that—
¥Subesection 3(b)(4) provides en option of direct action to ensure that
esseatial scrvice is continued.," MNothing therein indicates that the
Senzte Comaitten on Commerce btclieved that the Secretzry would be
suthoriced to exercise such ontion without further conjressional actfion,
A dilferent construction of thec reference to sectfon 3(b)(4) would, it
scens, fly in the Jrce of a ¢ -trnant on the s2z:e pasze of that report
wiio rCiu, under the lLeadins “Cool," it 18 explainzd that-="The coat of
Dricgwyisn-~ sevaﬂt‘-l soxvice as authorized by this act is limited to

$125,00C,000 by c:::23a 3le) of the leglaslation” which amount clearly
tefers only to tho loan guarantees. {(Underscoring supplied.)
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Concerning the langzuage of section 5(a) vﬁlch. a8 stated above,

- authorizes the Secretary to {ssus notes to the Secretary of the

Treasury ‘to enable the Secretary of Transportation “to earry out his
rights and responsibilities under section 3 of this Act,” 1t s
suggested that——

"4 # #If Congress intended to provide the section 5(a)
€inancing euthority solely to enable the Secretary to
honor the guarantees, it {s difficult to understand why

it provided in section 5(a) a source of funds to carry

out the oSecretary's 'rights' as wall as his ‘responsibile
ities' under section 3, Arguably, these funds were pro=
vided for the exercise of section 3(b)(4) options necessary
to continuas essential rail services, as well as for honore
ing loan guarsntees. Thus, section 5(a) of the Act is
strong evidence supporting the proposition that Congress
intended to vest authority in the Secretary to exercise
the purchase or leese option, * * W®%

Whatever :he effect of the term "rights and responsjibilities™ might
be, we believe the ebove argument must fazil in that guch term appeared
in H.R, 19953 when originally introduced, before section 3(b)(4) uas

" added thereto,

With respect to the last sentence of section 3(b)(4) the Acting
Secretcry suggests that such provision s designed to easure that the
exercire of the option not be delayed by judicial or regulatory pro=
cec'in:s end would not hove boen mecessary if Conzress had mot ccne
texrlated thet the option could be exercised without further congressional
action,

Ye egree tluit, standing elone, the last senteuce of section 3(b){4)
reacoacbly could b2 construzd os suggested by you. Eouever. when rezd
in caancetion with the entire naragraph & end considering the legisla-
tive Riztory dizcurrad above, ua Silieve guch sontence di08 not permit
the Sccratary to cocrcise h ortion without further cor~zressional
action but rather tiat It movaly dirvects the {ooratary, Tollowing
fevoratles getion by tha Co":r-,-, to excredce Niv ~nolw to taka over
and operate a rzilroad without wiiting the outconre of the reorganiza-
tion ccurt or Iator-tote Commerce Comaission pronzedinss, That is to
say, scction 3({b)(4) rcquires the Scecretary to inzlude in the guarantee as
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@ econdition thereof en option which would give hin the rvight to procure
- by purchase or lease trackags rights and equipmant es may bs necessary

to operate the railroad and—if otherwise suthorized by law--to exercise
the option and operate the railrosd without awaiting the outcome of

‘proceedings before the taorganxzatlon court or the Intera:ate Coamerce

Cormigsion.

Accordingly, and as above-indicated, it fs our view that the act
provides no authority for the Secretary to exercise any option acquired
thereunder,

8incerely yours,

(SIGNED) ELMER B, STAATS

Conptroller General
of the United States

The Honorable
The Secretary of Transportation






