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DIGEST: 
Sec t ion  6611 of the Internal Revenue Code does n o t  re- 
q u i r e  t he  payment of i n t e r e s t  on overpayments of em- 
ployer t a x e s  by Federa l  Government agencies ,  s i n c e  t h e  
funds are a l r e a d y  i n  t h e  hands of t h e  Government. 

The A s s i s t a n t  S e c r e t a r y  (Adminis t ra t ion)  of the Department o f  
the Treasury has  reques ted  o u r  opin ion  on t h e  a p p l i c a b i l i t y  of 
I n t e r n a l  Revenue Code s e c t i o n  6611 i n t e r e s t  payment p rov i s ions  to 
overpayments of employment t a x e s  by Federal Government agencies.  
Although the Federal employment t axes ,  which are set f o r t h  i n  Sub- 
t i t l e  C of  the I n t e r n a l  Revenue Code, inc lude  both emplcyer and 
errployee taxes ,  we understand Treasu ry ' s  ques t ion  to m c e r n  on ly  
the former. These inc lude  t h e  Federa1,Insurance Cont r ibu t ions  A c t  
(FICA) t a x  on employers (26 U.S.C. 55 3111-31121, the Railroad Re- 
t i r emen t  t a x  on employers (26 U.S.C. 5 3221), and the Federal U n e m -  
ployment t a x  (26 U.S.C. S 3301). W e  conclude that, wi th  respect to 
these employer taxes, s e c t i o n  6611 does not r e q u i r e  t h e  payment of 
i n t e r e s t  on overpayments by Federal agencies .  

Subsect ion (a) of 26 U.S.C. S 6611 provides that i n t e r e s t  sha l l  
be paid on any overpayment of i n t e r n a l  revenue tax. 
hand, Treasury notes t h a t  i n  o u r  opin ion  B-161457, May 9, 1978, we 
held t h a t  the payment of i n t e r e s t  and p e n a l t i e s  f o r  late f i l i n g  or 
underpayment of errployment taxes to t h e  IRS by o t h e r  Federa l  
agencies  was not author ized .  
t h e  r a t i o n a l e  f o r  apply ing  the I.R.C. p rov i s ions  which require the  
payment of i n t e r e s t  and p e n a l t i e s  a g a i n s t  the private sector em- 
ployer is not p r e s e n t  when the errplayer is t h e  United States s i n c e  
the funds are already i n  t h e  hands o f  t h e  United S t a t e s .  Treasury 
contends that "the I.R.C. 5 6611 s i t u a t i o n  r equ i r ing  IRS i n t e r e s t  
payments f o r  f e d e r a l  overpayments is analogous to t h e  federal agency 
underpayment i n t e r e s t / p e n a l t y  c i rcumstances described i n  B-161457 
because, i n  both cases, a l l  funds are already i n  t h e  hands of t h e  
United States and, therefore, t h e  r a t i o n a l e  f o r  applying i n t e r e s t /  
pena l ty  p rov i s ions  a g a i n s t  t he  private sector is not p r e s e n t  i n  
either case." Treasury  accord ingly  a rgues  t h a t  t h e  IRS should be 
proh ib i t ed  from us ing  its appropriated funds for the payment of 
s e c t i o n  6611 i n t e r e s t  to other Federal agencies .  

On t h e  o t h e r  

I n  t h a t  dec i s ion ,  we expla ined  t h a t  

W e  agree wi th  Treasury  t h a t  o u r  d e c i s i o n  o f  May 9, 1978 should 
be extended to prohibi t  t h e  use  of appropriated funds by t h e  IRS for 
t h e  payment o f  i n t e r e s t  on overpayments of errployer taxes by other 
Federal  agencies.  A s  Treasury  p i n t s  out, o u r  r a t i o n a l e  for b a r r i n g  
t h e  use  o f  agency appropr i a t ions  to pay i n t e r e s t  to the 1%-i.e. 
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that the funds are already in the hands of the United States--is 
equally applicable in this case. We accordingly conclude that sec- 
tion 6611 of the Internal Revenue Code does not require the payment 
of interest on overpayments of enployer taxes by Federal Government 
agencies. 

Comptroller General 
of the United States 
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