UNITED STATES GENERAL ACCOUNTING QFFICE
WASHINGTON, D.C. 20548 '

AUG 6 1365
CIVIL ACCOUNTING AND
AUDITING DIVISION

The Acting Comptroller Ceneral

terewith are documents pertinent to a lease-construction apgreement
by the Genarvel Serxvices Administration providing for the acquistition of
facilities to accomaodate tha National Cemputer Center, Internal Dovenue
Jevvice, Martinsburg, est Virpinta., Authority for the Administvator of
General Sevvices Lo onter into lense agreemsnts is contatned in section
210(h) (1) of the Federal Froperty snd Administrative Servvices Act of
1943, as gmanded, 40 U.5.8, 490 k., The Uartinsburg lesse sgrdement ale
lows the Covermment to acquirs titie to the property for a consideration
reducing to one dollar at the and of 20 years and a question arises as
to the legality of such an arrangement,

In gccordance with tevns included in both the invitatien for bids
and the leasing document, the Covernment has the option to purchase the
property At certain parcentages of the original cost of the land and jm~
provements, ccoomsncing 2t 55 percent after the tenth year and veducing
annuelly unttl the price will be cne dollar at tha end of the 20eyear
team of the lease. As & condition of award the succeasful biddew alco
had to agree to purchase land previously declered suiplue by the Veter-
ans Adningstration on which the factlity would be constructad,

Pad che Govermment chosen to constiuct the facility threugh divect
appropriation, the project herein deseribed would hava required approval
by the Public lorks Committeas of the Congress. Oince the nature of the
cransaction and the terne of the laase indicate & Jdetemmination to gce
quire a facility through a "lesse=purchasge” arvangement, there 418 a gquese
tion as to guthority for the transaction.

The question of authority aviges £rom the following considerations:

1. If the Covernment dcas not exercise its option sconer, it has
but little chotice at the end of 20 years oxcept to purchase the prope
erty at the nominal pyice of cone dollar. 1In ¢his respect, the net
affect of the agreement 19 not dissimilar to transactions under the
former Public Buildings Purchase Contract Aot of 1936, Public Law 319,
#3rd Congroea, July 22; 1954, 63 Stat, 518, 40 U.0.C. 356, That law
which expired July 22; 1957, authorized a program for the aequisition
of title to zeal property ond construction of public buildings by the
General Services 4dmintistration and the Fost Gffice Department through
leasewpurchase agreements; DBuildings were €inanced by private capital,
and inatallment payments on thae purchase price were nade in lfau of
rent, Title to the property was vested in the Unitad States at the
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ead of an ogveed peried of %imu; net loss than L0 yoaws now aowo than
23 yesri.  She Harbinshurg propasty vould he acquirad ?hrangh vhat Qpe
peats to be a sintlav ortorgenent,

2. Hith the axgimaﬁa@m of leasewpurdhane lapdslablon, it uas the
conazent peliey of the Congress o ddiseontinus the complivucticn of
bt ldings unﬂew Leisespurchase o loseswsurshagse tyne anveenents, (ube

gogueat o cipiratfen of the legistation the Independant CERiCes Apyvomw
priaticn ﬁcz e£ 1050, Publie low G5-Boh, sugust 33, 1938, 72 Stas,
R063, 7itte %, contadoed a provisfen prohibiting aseoution of ony Suee
thoe contasta.

3« Ly leuder gubed August 12, 3960, to the Administratov of Gone
oeal Gervices, tho fatemal Devenus Cervice pointed cut thet tha fow
stallation da questicn was desigmated fo be the nsin suvleus of fos
autenatle data processing systam for tax raturns, ond vas considevest
o Be pormancnt in patura. Thus, 18 appears 2o vs that the astinshuern
building i tn offect a pomaanent type publte Butldice, the gegudgie
uion of which is anthovided caly dn the Dublie Dutlddngs Aot of EDSD,
% Uadels 601518, Undew the nze, no appeopristion shall be pade ¢o
construct cny pudife Dulldiag involving an cxpenditure fn oxceds at
QLGOS ow 2o siter any publie bullding invelving on @peniiture in

creeBg ©f 2080,000 wakdl cuch construsetion, attuwaﬁaon, ay Gegudote
&imn has been asproved by the Yublde Uorks Committoes of the Cungross.
The Yartingbury butiding, although nst tvsated by cha sroncy as an
acguiatticn under the Jublie Tuildinmg Act of 1959, had a constyuow
cion cost of (577,361 and vas appraised by the Genaval Sorvices
Mindniatraticn priosr o construetion ot $73%5,750.

In view of the ciccunstonces stated abowe, your apinfon 48 Toe
qmas&vd as ¢o whether Gansral Cewvices Ldeinistyztion led authority
utder axdgtdng law to cater into a lease-conatyuction arvanioemant
providine, 4n cffece, Zor che aventual purchase of che facility by
the @ovemnm&nt. In owe veview of the leasee-construction sgreesent
in qeastion, we have considered a simtlar situwation discvszad in
i3 Comp. Gon. 227. Hovevar, the siluation discuseed Lheraia cocurred
nrior to the evactlent of the Tublie Fuildisge ict of 1059,

Arthur Sclhisoubauat

Azthur Scheanbaut
Deputy Uirentor
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Indorsemant
Director, Civil Accounting and Auditing D:wision

Returned. Subsection 210(h){i) of the Federal Propert
Administrative Services Aet of 1049, as amended, 40 ¥,8.C. Kgo(h)(i),
clearly suthorizes the Administrator of General Services to lease for
pericds up to 20 years buildings and improvements to be érected by f
lessors for the accommodation of Pederal agenciés, such leases 6 be
on terms he deéms to be in the best interest of the United States.
The lease in question was enteréd inte on April 12, 1961, and but for
the fact that it gives to the Goverpment en option té acquire title
to the property involwved at the eipiration of the 20-yesy léase tern
for the nominal congideration of $1, there would not appear to be any
question in the ugtter. As stated &t 38 Comp. Gen, 227, 228, "» # »
options te purchosd do not constitute the purchase of land or any
interest in land # # #.," Thé quoted portion is equally as applicable
in avoidance of the necessity for meeting requirements of the Public
Buildings Act.of 1959 as to the provisions section 3736, Reviced
uta.tutea, 4y v.8.¢, 14, in reference to vwhich it related.

You.r Division suggests, howevcr, that the option to purchase at
‘lease expiration for a nominal sum is tantameunt t0 a lease~purchase
arrangement authority for which has expired and raises serious ques-
tion as to whether the tronsaction is not in fact & purchase of realty,
in violation of Public Buildings Act requirements ratheér than an option
to purchese in any realistic cense, If the lease had been entered
inteé without consideraticn of other lease term possibilities, we would
be inclined to agree on both counts. But the record shows that bida
for the property were evaluated on several bases and it is not wholly
unreasensble to conclude from the record that the option provision
wvas prompted more in furtherance of United States interasts than in
an ottempt to evade statutory requirements.

In sny eévent the general problem of lease«construction arrangee
ments posed by your submissicm is one which the Congress has consid-
ered and acted upon. Commencing with appropriations for fiscal year
1963, the following limitstion covering GSA and other sgency activie
ties has been placed in the Independent Offices Appropristion Actst

"o part of any appropriation contained in this Act
shall be used for the payment of rental on lease agree-
nents for the accormodation of FPederal agencies in builde
ings. and improvements which are to be crected by the
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lessor for such agencies at an estimated cost of con-
struction in excess of $200,000 or for the payment of
the salary of any person who executes such a lease
agreements Provided, That the foregoing proviso shall
not be applicable to projects for which a prospectus
for the léase conatruction of space has been submitted
to and approved by the appropriate Committees of the
Congress in the seme manner as for the public buildings
construction projects pursuant to the Public Buildings
Act of 1959." See Public Law 87-7h1, 76 Stat, 716, T28;
and Public Law 89.128, 79 Stat. 520, 531.

Accordingly, it does not appear that the matter need be further
questioned from the standpoint raised,

‘ o FRANK H. WEITZEL

Acting Comptroller General
of the United States

Attachments
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