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va haY9 now receiYad a letter dated April 22, 1974, trom th• Cenera1 
Couuel of the Dtpartment of tha Amr/ replying on behalf of the Depat:t• 
-t of Defen1• to our FabTU&q 7, 1974 letter. In bb lettet the Geri• 
eul Couuel prOYidu the followi:rl& "StateJHllt of F.ac:t.t" cone.eini• thta 
utter a · 

' 
"On April 30, 197J. th4t Whit• Bouae ai:m.ounctd the reaic• 

utlOll of two of the Pn1ident1 a auior aasistanu 1 Huar•• H .. ·14 
laldeman and Joha Elsrllc1=an. Becau•• of hb confid~ in 
o.n.ni ·end ~au• of his uncartaiuty a1. to th• futu-ra 
nl .. of bit p•-r•oul •uff • on HaJ '• 1973. th• Pruidn.~ 
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4!racted _ to at•i•t him temporarily with the fuo.ctioniq 
of ~ White Hou.e staff i11 order to h•lp fill th& void left 
1'J the :.ticnatiom. complied with this orde~ and 

· ... UIDld hi• nav dutiu th• following day. Because ~ ·•ts.ign-
81Dt wa.t a temporaxy one,. id.,. retained his assignment 
.. Vice Chief of Staff of the A:rmy. ·lie planned to retum on 
a full-time buia to hi• Amr/ polt at the conclusion. of h.ia 
t.poraty aervic• at th• beheat of ti. :i>Yesident. 

"During the period May 4 through July 31, perfomad 
tor the PTeaident duties eaaentially cf au adininistrativa 
mture. hpnsentatin examples of dutiea includ~ 
cooTdislating disaemination of presidential directiv~a, tnsuril1g 
pce!pt. by the President of inf oxmation necusaxy fox dacilion 
llfk1n&t coordiu.ating ataff action., .end supervising the opera
tion of the White Hous• staff. Thesa functions conespond ·to · 
Miait extent, but not entirely, with those previously pe:do?mt.d 
bJ' H.l. Haldeman. However, did not usune Halde:un'a 
to•ltiODt which ~emained vacant. 

"Alter the lap•• t>f SOIH time, tMi l're.ddeut and 
Ga.aral agretd that _aenicea would be requim 
for a longer period ~ had originally been anticipated 

·and that his role ahould ba.4!Xpanded to include a more eub
•tantiTI, policy-oriented area of responsibility. GeneYal 
baediately took •tepa to be ntbed frocn the A"tfJl'/. He chose 
.AlJaut 1, 1973, as the effectiv• date of hi• retirement to allow 
timt fo-r adminbtr•tive pl'Oceuing and Senate confixmation.of · 
bi• ~•ti~enent reque.st, for moving to civilian qua~ter1, and 
fo~ tbl tratt.tf er of authority to hi• auccesao~ aa Vic• Chief' 
of lt&ff of th• Ar.rq. 

"On June 14, 1973, th• Praaidnt nominated Gen•l:al 
for ntit'es:i:i.mt end on July 14, 1973, the Senate duly voted 
!ta advic• ·au con.sent. See 119 CONG. REC. Sl3516 (daily .0, 
July 14, 1973). Genenl . n:tf:red cm July 31.., .and hb name 
_. placed on the l:'etired list on August 1, 1973.. On the latur 
a~. the President foT tM first time appointed an Asaut-
11lt to th• PrHident, under title 3 of the Utdted States Code, 
and · for the fiTst thle took an oath of of flee, received 
a prelidantW eoamiaaion, and was placed on the White Hows• 
pq%Ctll by aalaty ·orde't'." 
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. 'l'he Cenaral Coun.sel * • letter alao •t>•cif:l.cally at.a tea tliat fna 

1111 4 through July 31. 1973. General auved the Gove1:t11Dtl1t only 
la dM, capacity of Am!'/ Vice Chief of Staff; that he did not bec.oa. 
Alf!•tant to th4 Pre.ident until Auguat l, l973J and that prior to 
Jd.9 ~•tiiwnent, he neither held, no~ iexercb•d tha functions· of 
*• Haldeaa' a positiou within the meaning of 10 u.s.c.- 973(b)./( In 
thh ngard1 that lett•r states that th• charact,rlzation by tlie White 
......_fr .. • Sec-reta'E'.Y of General ser1ic• u an ttappointment" 
aJloUld not be deteuninativ• aince the impX'•cise use of the word 0 appoint• 
mat•• iu the lnfomal at:IDoaphere of a prese confennce la without legal 
tffec.t. ~ General Counsel'• letter concludes by expreaaing th• Yin 
that our tentative conclusion 11 erroneous and recamuuida that wa tak• 
the ..,.ttion that General remains a Gen.rat, Unit•d' States Army 
(ntirn), ~d that h• is •ntitled to retain. the pay and allowances 
aa4 retirement benefiu paid to him to date ~ to contiD.ue to receive 
·retirenieo.t banef i ta. 

We haTa also recei'ftd affidaviu of General ; Mr. J•ny H. 
JG8M, Special Assiatut to the.President, who it responsible for 

· penomiel administration of inembers of the White House Ste.ffJ aud 
*Jor Geueral H.G. Moore, USA, Coomanding Gane:ral, Milita~ Per•Ot'!Ml 
Center. United Stat•• Anrrf, who i1 th• official custodiau of the ~r· 
1oanal records of all. living retired general officers of the Artrff, 
bacludlng Ge-oe%al • Thos• affidavits suppoTt th•'-Genenl Cout'lStl'• 
eta~t of the fact• in this matter. 

OU tentative conclu•ion that as a result of Ma White House 
auvlce, General military appointment temitated on May 4, 1973, 
... ba11d on a finding that on that date he began to exerctea the 
faction.a of the poaitiCJl previously held by Mr. Haldeman. A position 
cn&ted by 3 u.s.c. 106'fwhich in" our view ls a civil office within the 
'lllla1ling of 10 u.s.c. 973(b).j. HowaveT, as noted above, the General 
c:oana.i•a letter and the supporting affidavit• ••t forth the facts in. 
tha .. tter and indicate that, while Gene-ral perf otmed aOlll8 admin
latrative functions for the President which correspond to aome extent 
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with 1ouae of the fµnction.s Mr. Haldeman ~rfonned; he did not aub.stan- . 
tlally ~rfoDll th• functiona of th4t poaition until af blr his r•tirCPllllt 
fl'Gll the Amy, effective Auguat 1, 1973. ... ·· 

/ 

Aa tbe Gaaral Comuel' • latter abo points out, the Attomey .// 
Caeral • • representation. of th• defendants in the caa• of ., • 
-:--------; Civil Action No. 1108-73, United Stat•• Distrlc.t . 
CoU:rt for the Di$trict·of Coluinbia, decided January 8, 1974,_pnpli .. 
that the Attorney General found no :l.mpl:'oprl•ty iu General · 
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• 
· .,nf.ce in the White Hotl8e. In addition, as the eene-ral Couiusel '1 
litter indicate•, Qtl July 14, 1973, the Senate confiuned Gener•l ,p 
rttinmnt in the axade of gene-ral, u ia raquind by 10 u.s.c. 3962(a).JY 

.. 

Whit• the matter ls not entirely free from. doubt, :ln view of the 
iacu ••t forth above end aince Genel"al c~rrent eet:Vic• u an 
ud1tant to the President while on the retired list of !J:1e Arar/ clu.rly 
dou not violate 10 u.s.c. 973(b)~(au 15 Comp. Gen. 38,f 41 (194!5)), 
thi9 Office will no longer question the active· duty pay and allowance• 
paid to General for the period May 4 to July 31, 19731 and the 
papezit of -retired pay f't'Oal and after Auguat l, 1973. 

Si~ly you-rm, 

SIGNED El.MER. 13. S·TMTS 

Comptrolln GeneTal 
of ti. Utl!ted Statu 
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