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MATTER OF: Attorneys Fees - Federal Trade Commisseion

DIGEST: The J'ederal Trade Commission hLias discretion
to determine eiigibility for reimbursement
of costs of participation in its rulemaking

' proceedings, including "reasonable attornya
fees" under 15 U,S,C, § 57a(h) (1) (1976),
lowvever, payment of an amount in excers of
the costs actually incurred f¢r legal s¢rvices
is not authorized, even though the participant
utilized "house counsel' whose rate of pay is

) Jower than prevalling rates,

The Federal Trade Commission (FTC) has requested an opinion
on wvhether § 18(h) (1) of the Federal Trade Ccmmission Act, as
anended, 15 U,S.C, § 57a(h) (1)(1976) (the Act) authorizes compensa-
tion of persons eligible for '"reamonable attorneys fees" under
that saction in amounts equal to the reasonable value o their
services even 1f a lower fee is actually incurred,

Section 18(h) (1) reads, in pertinent part, as follows:

'""(h) Compensation for attorney fees, expert witness
fees, etc,, Incurred by persons in rulemaking pro-
ceedings; aggregute amount payable in any fiscal
year

"(L) The Commission may, pursv.nt to rules pre-
scribed by it, provide compensation fov reasonable
attorneys fees, expert witness fees, and other costs
of participating in a rulemaking proceeding under this
section to any person (A) who has, or represents, an
interest (1) which would not otherwise be adequately
represented in such proceeding, ond (ii) represcatation
of which is necessary for o fair determination of the
rulemaking procecding taken as a whole, and (B) who
ia unable effectively to participate in such proceeding
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because such persopn car—not yfford to pay costs
of making oral presentations, conducting cross-
examination, and making rebuttal submissions in
such proceeding "

According te the Commission, when a person orv group, meeting

the above criteria for financiul assistance has outside counsel, it

is compensated for the reasoneble value of the attorney's services,
However, when a person or group has a salary arrangemant with an
attorney, compensation is provided only for the prov rata perction
of the attorney's salary devoted to the Commission's rulemaking
activities, Accordlng to the submission--

"% % % Because eligible groups in Commission
+ rule-naking proceedings «re most often public
interest groups, the salaries paid to their in-
house attorneys are invariably lower than the fees
charged by outside counsel,

"In order to avoid this growing inequity
whereby the rate of compensation of attorneys is
dependent not on the substance of theiyr work but
on the form of their organization, the Commission
is considering compensating all eligible porsons
for rcasonable attorneyi' fees even if a lower fee
is actually incurred,"

The legislative history of the above provision indicates tnat
the FTC was authorized to provide compensation for reasonable
attorneys and expert witness fees and other costs of participating
in rulemaking procecedings in order '"to provide to the extent pos-
sivle that all affected interests be represented in rule-making
procendings so that rules adopted thereunder best secrve the public
interest," H,R, Rep, No., 1606, 93rd Cong., 2nd Sess. 36 (1974).

. The prerequisite for such compensation is a determination by the

Commission that a person or group:

(1) has or represents an interest which would
not otherwise be adequately represented in such pro-
ceeding, and

"(2) representation of the interest 1is neces-
sary for o fair determination of the proceeding token
as a whole and
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"(3) who but for the compensation wouvld be
unable effeciively to participate in such proceed-
ing because such person would otherwise not be able
to affowd the cost of such participation," 1Id,
(Emphasis added.)

The legislative history of the section is sileant with regard
tb what constitutes '"reasonsble attorneys fees," However, in read-
ing the section and histosy, it is clear that Cengress was concerned
with providing compensation for "costs" to groups or persons, re-
presenting necessary Jnterests, who would otherwise be unable to
participate in rulemaking proceedings, The term "cost" as used
above appears to refer to the value (pvrchase price) of services
used, Sec, 21, Office of Management and Budget Circular No, A-34,
"Instruc;ion on Budget Execution" (1978), Using that definition,
it is difficult to interpret the above section as authorizing com-
pensation over and above the cost of attorneys' fees actually
incurred, However, in cases where attorneys do nut have a salary
arrangenent with a group or person, and the amount of compensation
is unknown, the Commission has broad discretion to determin2 what
constitutes '"reasonable attorneys fees'" pursuant to rules pre-
scribed by it. In such cases, assuming a person or group mests
the eriteria set forth in § 18(h) (1) of the Act, supra, the (Com-
micsion has discretion tn provide compensation at such rates a3
it detormines to be reasonable under the circumsitances.,

Additionally, we note that none of the cases cited in the sub-
mission appear to be directly anplicable here., In Consumers Union
of United Statec, Inc, v. Board of Governors of the Federal Ressrve

System, 410 F, Supp. 63 (D.C., 1976), the court held that it had

the authorlty to award attorney's fees based on the actual value
of services rendered even though counsel served an orgaunization
for far less than falr market compensation, While the holding
appears to lend support to the FTC's position, we think that there
is a significant difference between participation in a judicial
proceeding, in which an unsuccessful adversary may be required to
pay the litigation costs of his opponent, including attereney's
fees, and voluntery participation in an administrative proceeding,
where none of the actual parties to the proceeding are charged
with the costs cf an intervenor, WMoreover, under the FIC Act,
Congress was primarily concerned with providing compensation for
"costs" and not with the equalization of attorncys' fees, If
Congress had intended to provide compensation at the faiy markec
rate for all attorneys, it would have so defined the term "reason-
able attorneys fees." 1In seetion 2(a) of Senate Bill 270, which
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is presently before Conpress, it is spacifically provided that
reasonable attormeya' fgzeas be based upon prevailing market rates,
However, even Seaate ¥:11 270 is concerned with "costs of participa-
tion incurred by eligible persons ¥ & %, Ye believe that the
reasonable attorneys fecs definition is meant to be utilized when

a participant has ro hire an outaide attorney to represent his
interests, It is intended to assure that ‘he participant will

be able to obtain cempetent legal assistance without burdening -

the agency with ths costs of high priced lawyers whose fees far
excaed the usual market price for the services rendered,

In National Treasury Employees Unlca v, Nixon, 521 F,2d 317
(p.C, Cir,, 19/5), the court held that plaintiff was entitled tu
reimbursement ior attornev's fees and expenses under the "common
benefit" exceprlon to the general rcule barring such awvard, Under
that exception

"foderal courts have permitted 'a party preserving
or recovering a fund fo: the benefit of others in
addition to himself, tq vecover his costs, includ-
jug his attorney's fecs, from the fund or property
itaell or divectly frem the other parties enjoying
*he benefit,'" Id, &t 32C,

The "common benefit" exception dues not appear relevant in this
case because we are concerned with the question of whether the FTC
can award attorneys fees in excess of the fee actually incuired
rather than with the veimbursement of such fees from a fund or
property that benefits a group,

Lastly, in the case of Tillman v. Wheaton-llaven Recreation
Association, Ine., 517 F.2d 1141 (4th Cir,, 1975), the court held

that =hen an allowance for attormeys' fees is justified, it should
be measured by the reasonable value of the lawyer's services and
"ghould not be diminished because the attorney has agreed to con-
tribute the money, in whole or in part, to a civil rights organizatiun
whose aims have stimulated him to work voluntarily.," As stated
previously, the FTC Act does not define '"reasonable attorneys

fees" to mean reasonable value, Since the Act appears to be
concerned with providing reimbursement for costs incurrced in

order to allow all necessary interests to participate in pro-~
ceedings, we believe that the FTC is without authority to increase
an attorney's compensation above the fee actually incurred. Such
an increase would represent a Federal subsidy to an interest

group, and the Commission may not use its appropriations for

such a purposce without statutory authority, 31 U,8.C., § 628 (1970).
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Accordingly, while the determination cf eligibility for
compensation and the definitior of what constitutes "reasorable
attorneys fees' are matters within the Commission's discretion,
the Commission is without authority to pay an amount in excess
of the expense actually incurred.
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Acting Comptroller General’
of the United States






