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The Honorable Barbara Allen Babcock
Assistant Attorney General
Department of Justice

Dear Ms. Babcoek:

Referaence is made to your Jamuary 31, 1978, letter (which we receivad
on February §) requesting our comments on proposed Depariment of Juetice
guidelines for determining vhethevr the Governsent should wove for court
costs (not jocluding attorneys fees) when It suceessfully defends ap employ-
wont discrimination suit under Title VII of the Civil Rights Act of 1944,
as ananded. The propoged guideliass are based on the opinios vendsvad iu

Ve . ., Clvil Actlon Ho. 76-1811 (D.D.C. Septezber 18, 1977).

We support in principle the promulgation of guidelines which would
balance the competring interestswhich exist when wmoving for costs in many
Title VII ceses, as set out fa your letter. We 2lso note an apparent
trend in the Federal district court for the Dilstrict of Columbiz in
avarding gourt coste to the Govermment as tha prevailing defendant in

recent Title VII cases. 3See, _ Ve . , Civili Aetion Ho. 74~
1156 (D.D.C. August 23, 1977); V. Secratavy of the Havy, Oivil
Action Mo, 75-1883 (1.D.C. August 31, 1377); cf, A R
Supra.

However, we think that the language of your third factor--the presence
or sbsence of bad faith on the part of the plaintiff--may be too restrictive
in gome cases. It night de preferable to adopt the gtandurd epplied by the
Suprene Court in Chriastianaburp Garment Co. v. Equal FEuployment Opportunity
Commigsion, 46 U.S.L.W. 4105 {1373}, ia which the Couri held that a district
court may award attorneys fees to a prevailiag Title VI defendant “upon a
finding that the plaintiff's actlen was frivelous, unrcasonable or without
foundation, even though not brought in subjective bad faith." Christiansburg,
of course, inwvolved a private defendant and attorasys fees, rather than
costs, but it would seem & fortiori to be an appropriate standard for the
swarding of costs. We think the Christiapsburg standard would adequately
sccomplish the Government's purposes without discouraging legitimate or
even debatable Title VII elaims. ¥e realize that the Christiansburg stand-
ard is reflected to some extent in the f£ifth faator (the closeness of the
decision), but suspect that it way tend to pecome avershadowed by the
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specification of bad faith as 4 separate factor. The listing of the
presence or absence of bad faith as a sepsrate factor could well have
the effect of making it the predominapt factor, effectively precluding
notions for costs by the Government except Iin cages whete an allegation
of bad faith can be supported, which we suspect will be extremely rare.
In this eveunt, the desired deterzent effeect of the guidelines would be
largely lost. It might therefore be desireble to combine factors (3)
and (5) into a single factor based essentially on the Christispsburg
language but recognizing, as the courts seemed to do in Christiansburg
and to some extent in ., supra, that the added presence of bad
faith would provide an even stronger basis for the Government's wotion.

Pinally, a question arises as to the proper disposition of monies
awarded as costs by the court to Government defendants,

31 U.5.C. § 434 (1970) provides:

""The gross amount of all moneys received from
wvhatever source for the use of the United States,
axcept as otherwise provided im section 437 of this
title, shall be paid by the officer or agent veceiving
the pame into the Treasury, at as early a day as
practicable, without any abhatement or deduction on
account of salary, fees, costs, charges, expenses,
or clainm of any descxription whatever, % % "

Under this provision, monies received for the use of the United States
mist be deposited as miscellanecus receipts into the general fund of the

- Treasury. We are aware of no law which would make available for expendi~
ture by a Federal ageney or estsblishment monies derived from a judgment
for coste awarded by & court in faver of the United States. Thus any
award of court costs to the Covermment inm a Title VII action would not

be available for use by the Department of Justice or any respeundent
agency, but must be deposited into the Tremsury as miscellaneous receibts.
See 47 Comp, Gen. 70 (1967).

If we can be of any further assistance, please let me know,
Sincerely yours,

Faul G. Denbling
General Coupsel
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