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THE COMPTRC, .LER GENERAL
OF THE UNITED STATES

WASHINGTON, D.C. 20548

Lelcoa‘

FILE: B-135984 DATE: MAY 21 1976 0

DECISION

L4

MATTER OF: get-off of Navy claims against insurance companies

DIGEST: Proposed revisfons to Manual of the Judge Advocate General,
Department of the Navy, would permit reduction in amount of
insurance company subrogation claims under Federal Tort
Claims Act by amount of certain Navy affirmative claims.
Navy 1is advised that (1) settlement or award of tort claim
must be made before debt due Covermment may be set off;

(2) amount of Government claim set-off must be deposited
into miscellaneous receipts of Treasury; and (3) payment
of awards in excess of $2,500 rust be made by Comptroller
General, to whom set-off authority against such awards is
reserved.

The Judge Advocate General, Department of the Navy, has asked for
our opinion as to the validity of certain regulations proposed to be
incorporated in the Manual of the Judge Advocate CGeneral (JAC Mznual),

which provide that certain small Vavy affirmative claims azainst

insurance companies may be set-off against insurance company subro-
gation claims against the Government.

The Navy's proposed regulations provide that all JAG Desicnees
under section 2401b of the JAG Manual shall maintain a file for the
purpose of setting off affirmative c¢laims against claims coznizable
under the Federal Tort Claims Act, 28 U.S.C. §§ 1346, 2671-2680 (1970).
Section 2422 of the proposed regulations provides that the following
types of affirmative claims shall be contained in the set-off file:

(1) Property-damage claims against insurance
comnpanies whenever the applicable State law authorizes
guit directly against an insurance company

"(2) Medical Care Recovery Act claims agalnst
insurance companies whenever the applicable State law
authorizes suit directly acainat an insurance company

"(3) Third-party beneficiary medical-payments
insurance claims

"(4) Third-party bencficiary uninsured-motorist
insurance claims whenever a direct action acainst an
insurer is permissible without a prior judgment against

the uninsured motorist ey
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¥(S) Third-party beneficiary no-fault insurance
elaims

"(€) Third-party beneficiary liability-inaurince
clains" o

The prorosed rerulations also provide that the met—off file should
include only affirmative claims of less than $5,000 which have been
denied arlitrarily by insurers. The various Federal anjencies have
been siven the authority to settle administratively certain tort claime
against the United Stated pursuant te 28 U.3.C. § 2672 (13723), vhich
provides {n pertiaent parc:

e tew . .

"The hcad of each Teder2l asency or his designee, .in
accordance with requlations prescribed hy the Attorney
CGaneral, may consider, ancertain, adjust, determins, com-
prouise, and settle any claim for money danaces acaiast
the Ucited States for injury or loss of property or personal
injury or death caused by the nesligent or wronsful act or

=isalen ¢f any ¢mnloree of the agency while acting witidn
the scana 0f his office or enploymant, under circumstances
where the nited States, 1f a private nerson, would be lialle
to tha clairxant in accordance with the lavr of the place vhere
the act or oniasion occurred: Providad, That any award,
compronine, or sattlenent {n execoxs of 423,077 shall bhe
effectad only with the prior written approval of the Attorney
Ganaral or his desisnee.” , {

Adminiztrative collection of CGovernmant clsfrma {3 provided for 4n
the Federal Claira Collection Act of 1246, 31 U.5.C., §§ 951 et seq.
(1970), thieh provides in acction 952(a) thart:

"The head of an agency or hia deaignee, pursuant to
regulations prescrited hy hirn aad in conforiity vith such
standards 22 may he promulrzated jointly v the Attorney
General and tha Coumntroller feneral, sholl atteupt collec-
tion of all clairms of the Inited States for moncy or pronerty
erising out cf the ectivities of, or referred to, his agency.'

The regulaticns promulrated therasunder in Chapter 2 of title &
of the Code of Federal Negulstions, provide in pertinent part that:

"Collections by offret will te undertalen 2dzinis-
tratively on clainas which are liquidated or certain in
amount in every fnstance in which this i3 feasible, % # #"
4 C.F.R. § 102.3 (1974).
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28 U.S.C. § 2672, supra, which gives the heads of Federal

_agencies or thelir designees the authority to settle tort claims,

provides such &pencies with authority te pay from the agency's appro-
priations sertlements made pursuant to that szection in amounts not in
excegs of $2,500. In this regard, section 2672 provides in pertinent
part: -

"Any award, compronise, or settlement in an amount
of $§2,500 or leas made pursuant to this section shall Le
paid by the head of the Federal arcency concermned out of
appronriationa avaflshle to that areney. Payment of any
awurd, entnrorise, or settlement 4n an amount t in creons
of g’ 1 rade rnrquaﬁt tﬂ tH4n qertinn or malde b the

t N

AtCOrﬂev <ennrn1 ‘r _any Prnnnt nurwvnﬂc to nection 2677

of this tit]c sh wl' Te nvid in a mannor siriler to 4l
nentﬂ ﬂrl ac fnrnﬂiqnq in 14%¢ eawmes nnd arnronriastiens

c—— A o ——

or funds nvedlable for tr e peyment of such fudeconta gnd

conhrowfdﬁn arn F?*ehv rﬂdn gvaileble for the nevwrnr of
auardse, c*ﬁTOﬁ*ans. or ﬂ@ttlo*erte undey this chanter,

(Emphaa’s addou.)

Purcuant to thin mection, nayment of settlements in arounts over
$2,500 43 to be rade in A manner similar to {udements 2nd connronises
in like causes, which are reacuired by 28 U.S.C. §§ 2414 and 2517, and
31 U.5.C. § 724a, teo be nnada bv the General Accountine Office and the
Comptroller Cenersl of the Pn‘ted States, 31 ©U.S5.C. § 227 (193717,
which controla set—off from judements, rreovides in pertinent part:

"When any finel fudement recovered nrainst the United
States duly sllowed by lesel euthority slell he vresented
to the Cotmptroller General of the Un{ted “tatcs for vay-
rent, esnd the pladntiff therein zhall ‘e indchted to the
United States in sany wmanner, whether as principal or surety,
it shall ke the dutvy of the Corptreollar Censral of the
United States to withhold pavrent of an armount of such
judement enusal to the debt thus due to the United States;
and 1f auch platintiff zssenta to such met-off, and disg-
chareaz hin fudemeont ar an armoant thernnf e~rual to said
debt, the Comptroller General of the Tnitad States shall
execute a discharze of the debt due frem the plaintiff to
the ‘'nited Statea. DBut 1if euch plaintiff dentes his
indebtedners to the Unfted States, or refuses to consent
to the set-off, then the Comntroller Ceneral of the Tnited
States shall withhold payment of guch further asount of
such judcment as in hie orinion will be sufficiect to cover
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all legal charzes and costs in prosecuting the debt of

the United States to final judgment. And 1if such debt is
not already 1n suit, it shall be the duty of the Comptroller
General of the United States to cause lepal proceedings to
be {mmediately commenced to enforce the game, and to cause
the saze to be prosecuted to final judsment with all
reasonable dispatch,.’

Horeover, & C.P.R. § 102.3 (1974), which provides for offset by
Federal sgencies under the Federal Claims Collection Act, provides in
pertinent part that!

"Collection by offset arainat a judgment obtained
by the debtor against the United States shall be
accozplisiied in accordance with #* &% # 31 U,S.C. 227."

Accordingly, eny payment of a eettlement under the Federal Tort
Clains Act, as ameaded, in excess of 52,500 would have to be made by the
General Accounting Office in accordance with those procedures, which
specifically reserve the ripht of set-off to the Comptroller General.

However, the proposed repulations provide in sections 2422(d), (e),
and (f), as follows:

"(d) 3Before pavnent is authorized under chapter XX, each
{nsurance company subrogation clainm against the Havy ghall
be reduced by the a~ount of any affirmative claim anninst
the claimant insurance company contained in the setoff file.

"(e) A claimant insurance company should be nromptly
advised of the srecifics of the affirmative clairs which
have been getoff against its clainm and offared the reduced
value of its subrosation claim in final settlement, Fail-
ure of the insurer to accent such an offer shiould be
folloued by an exprress denial of the rubrosee's claiwm.
Care shwould be talien to ensure that, on the date of such a
denial, at lesst nine months renain to run on the statute
of liwvitations soverains each affirmative clain which has
been setoff arainst the subrovee's clain under chapter XX,

"(f) Before accomplishing a setoff on a dollar-for-dollar
basia, JAG Dezirnees should enaure that an insurance
company's subrosation clainm 1= supperted by evidence of
Government lishility comparable to the svidence in support
of the Goveornwent's correspondine affirrative claim. Set-
offs on an other than dollar-for-dollar bhasis are guthorized
only when sgreed to by the claimant insurer.’
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v These sections appear to indicate that the Navy contemplates
setting off affirmative claims against insurance company subrogation
clains prior to award. The award of an insurance company's claim

would only be made if it agreced to a reduction in the amount of its
claim by the amount of the Navy's affirmative claim. Presumably,

under this scheme {f the amount of the settlement was not more than
$2,500, the payment would be made by the Navy out of its appropriations.
1f the amount was more than $2,500, the settlement would be forwarded
to the General Accounting Office for payment,

Settlement or award of a tort claim must be made before a debt
due the Government from the claimant may be set off against such
settlerent or award. As noted above, any tort claims award in an
amount over $2,500 nust ba forwarded to the General Accounting Office
for payment. !Moreover, set-off authority against such awards ({.e.,
awards over $2,500) is recerved to the Comptroller General by 28 U.S.C.
§ 2672 and 31 U.S.C. § 227, as read tosether. Further, the amount set
off against the avard, whether set-off is made by the Xavy or our Office,
rust be deposited into the miscellancous receipts of the Treasury.
Under the llavy's proposal ne such payment to the Treasury would be

_made slace the amount of the award to the claimant would already have

been reduced hy the amount of amy dabt due the Covermment froa the
clairant.

In accordance with the foregoing, where the gross amount of a tort
claim awvard is not more than $2,5990 the llavy may set off against such
award any debt owed the Government by the claimant. In such case, the
award would be paid from liavy's appropriations and any amoumt set off
against the award would be for deposit by the Navy into the miscellaneous
receipts of the Treasury, with the net balance of the award (if any)
being paid to the claimant. If the gross amount of the tort clain
award is greater than $2,500, it should be forwarded to the General
Accounting Cffice for payment, together with advice as to any indehted-
ness of the claimant to the Covernment, and advice as to whether the
claimant has consented to set-off of such indebtedness. Payment would
then be made by the Ceneral Accounting Cffice consistent with the
proceduras prescribed in 31 U.S.C. § 227.

Also, we note that section 2422(e) of the proposed resulations pro-
vides for the denial of a tort claim, in the event that the clairant
does not assent to reduction of his clainm by the amount of the Navy
affirnative claim. Althoush the settlement of tort clainms arainst other
Federal zcencies 48 not within our jurisdiction, we are of the opinien
that the express denial of an otherwise valid tort claim, merely because
the claimant will not agree to set-off of an indebtedness, would he
inconsistent with 31 U.5.C. § 227.

H, ¥ Railer

Deputy Comptroller Genaral
of the United States
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