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The cowtroaer Genexal

(a June 30, 1956, the Bureau of Cutos entered i&.* a contract
for the purchase and installation of conveor Bystau at the Port of
low rork vith The r Spi'vey Co., !nc. oaf ftiladelpi., a insylvania.
(CAW o contract attacbed.) This contract was wieded on July 123
M's, Jo 20, 1956, and October 1, 1956. (Copies of the Mzelnsnts

to the catmat of JUMe 30, 1956, are attached.)

Them am umsual provisioi in the letter contract of June 30s
1956, and the July 20, 1956 _mndent thereto, which require legal in-
teprotation to determine the dating of obligations incurred by the Pursea
ot Custom&. The contract of June 30, 1956, provides ia part, as followei

'3. The Caoverint reserves the right to delete
st aw time prior to JU3 35, 1956 NW,, or a1l,
of the 60 lima of gravity roller, referred to
is Section Yiber I and section wNber 2, based
on a Unit price of 342416 eadh; the GQovrment
further reserves the right to reorder u to ad
Icluding July 21, 1956 any and all of these

lines of gravity roller referred to in Sotion
mbuer I and Section Nzoer 2 at the ae unit

price."

The wndwent of July 20, 1956, contains the following provision:

":En consideration of the foregoai The §pivey Coo Ince.,
bas xw 'lm arA waives aiW and 1l ri &tsa if assr, for
a. dawges or loss of earins for the cancellation of
M or al of the eqipme pr ouy accepted by the
Qovermtt on Jn 29, 19, 1 n9or modified as a re-
salt of this nwm layeot.'

It appears that in the contract of Jue 30, 19%, the ureKa of
Cu#te accepted ites totalift 453,6O6. on Ju1y 322 1956, it exercised
its cancellation tion mid deleted itma totalingby r-

ling the accepted portion of the contract to $33,061. The bookkeping
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twdru of te Bi of Cuiston skow that at law 30, L956, the nRareau
of Castoms had oligated MAU of its 1956 spawrpriation (206O6 02,
Soarias and I-Wenwaae Bwreau of Cetass) for this contrat. 'If the
* siW s1 ebligatiows of $2D,*55 hAd ben recorded at Jum 30, 1956
ad rA redaction al in other oblgstions, the BDuaa f Custom would

m at t date 1956 prpOraton by
~o,3234.

Oa tober 30, 1956, an obliation of $205%5 foe this onta'ot wa
obarged to tb fiscal year 1956 appopriation J wich by tUkis date had
credited to It wre than #W045U derived fro the revP al of oblig4ions
pkanimg to o*er comitxalto. The Assistant sCovmlsioner of G-xstow
Wtlmwtions of October 38, 1956, for rcrding the obl1ation f -20,545

wer *a tollowss

OTbe omout ot $53,606 was Origlnal]y obli4 ated for
tWes conatruction in fiscal yar 1956. This anowt
was. vnbwaquentlr rnduced to 433,060. In view of
later 4.velopwts,, It i$ clear that the full. orlg-

1inal 19 oblgation shoir34 ftad. Aetoordirsy, the
1956 obligation should be restored to $53,606. A
I 57 obligation In the mount of5.6090 should be
esdalished to cover the balace of the contract.'

TheL uwbligated ba;lue of it. appropristion (2(7O602, Salaries w Ex-
pemse) as of dam 30, 1951, certified byr the Bureaki puraat to section
3U3 of Piablit Lw t663, pprovd AuGust 260 19% 5 sr a J$19,645.22. At
qte*aer 30 1957, tbe bokkewetg records of the Buu of Custme

sbow that the mmb11gate4 balazc of ths -apprqpiation ins $26,293.36.

In view of the possible viol1atiox- of the atatite& controLiag the
oblgation of apprepriatios, and in order that a report, it awpropriate,
wa be preW d to the Conreseyur docision in requeste an tUs fol-

ligqueatJlnsa

1* At the close of busliess on Jam 30, 1956, was the P|Jre'sa cc
Cutoma 1956 ppropriatIon for "Salaries and Fxpoeses' (206060)s " a
s~aseqpze sof the conta *t of Juts 30, 1956, with Te Spivey CO., Iwo's
daigated for thi total of thea. zawUzs. sBEh in uabred pWarahs I1
ad 2 of this contact, asgregating %':53,#66

2. Did the Bureau of Cptoms have the leal autbority tq chugs
208545 to its fiseal year 1956 sppropraton on Octber 30, 19351

3. If you find violation of statates controll. the obligation of
PPrriations in either question I or question 2 "abo, iwhat action,
t NWy, in z~w required of thee Bureau of Custom?
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Da ,de of or repa~tifteds~t lldrwlsrtwa p 13231. .'w111n
p1.At if sorn~ t e~dto&..
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Dfr..t , CiVil .:ountlat *Ad .AU .-a S D mviu -.''

.t' ' '. The. letter eooitact of Jww 30,. 19-6, .rov Pe
"At PGAst

-XI, The QOveerwrt# accepts -all of the ite= .tonaimed in:
Se.ti:' Number I, -totaling $. . ' .33

I2, '. Ont aepts your offer- .. 40 .u s o :::-
;11eru 'em of *13,6966 end o. .30-i-ch wlde

boltcoveyor fo niiumber -o to nu"mbs -:O $100-.0
ontain . e , 

"3. The Owornamnt recrres the right to deete at any -tUn
prior toJuly 1,1956 ay, oir all,,:f. --tip 60 un. of
gravity roller' -referred to In Section :1Wxmer -1 aid
Section Number 2,' based on. a. ii't pie. of...f -:2.4
eaeh- .then (ew=rst further'reserves tb olight to
reorder. u to and including. & 21,a
olftss 1c oes ofgravity. roller referred to in .
sefttn -nmber I and Section.Vukber 2 -at. t same unit

"h. The Gowernmen rosOrvea theigkt to accept- 4t aW tUm up
ito ad'itcmudgJul 2 1956 th fllu ite0s of

your of-for contaied in Section Numbr 2"

-a reservation in paragraph 3 by. 'the Q3overii*.z. of the :pri4g.41t to
Wolet a at e hy tiu prior to J 15,9 56, its orderlor artitleo
septed in heragrdph 1 and 2 gives rUe to some queotion an to'
:bother there 4a. a bindin. on.tra. ho t.t ti.ir
conti, (342.4166)o mal beiconsdidred as an obNtio
of te 1 6propriatiotj mudet section 1321a(1) of the act of Augm1t 26,
1i9 , Sta 830. Boveer, the promise:of tXa op~itimnt to par
S3,606 constitutan conaideration for-.all of: th primiis made by the

oontrwator and the contract is not void for lak f Asaait. A
d by t t ourt ian Heiarr Steel Barr1 Co. vV; tin, 1 F.2d 687, 688--

sta~d: by the ,0r stee :Bre
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"Where.ftsr is no otbsr comideralion for a oantract, Atual
pLml*s-s ma t be bining on both parties. Blut %xre there
is wV oheUr consideration for the contract,, ngtuitiy of
obligation is not essntial. IbrKoroer, .contract dos not
lack utuality merely bcausue:** * Oevr obligation of on.
party. is ut et by an equivalent Gounter oabligation ot the
other par-- -

Aleo, it has been held. that.

OA contraot which imposes on the vendors an obl1gation to
sell, but puts no duty upon the vendee to buy, except at his
pleasue, will be omWpstely valid, If tho.vende. parts with
suffiolsat consideration, t a tor pro^s **n
Hunt v. Stimsn, 23 ?.2d 44I7, 0.

Seo, aloo, I 137A Willston on Contractos page ,10,5 Restatmut of Law
on Contracgs, section 79, IllZstration- 4. The total cost of the first
three paragraphs of the letter contract of June 30, 1956, $$360,
therfore on June 30, 1956, properlyj represented an obligaton -of the
19S6 appropriation and saould have. bien so reported in the section 131
report for that year. Question 1 l a answered ace l -:

While your report Indicated the boqikkeep'ig reQords aboimd only
the amount of $10,221 in the total appropriation -as beig unobligated
as.of June 3,. 1956, aftr oonly $33,01 hadbeen oliga 
contract, your memorandue staten that on October 30, 196, t-appro-
priation b4 credited to it- mre than $O,5!$--the dditioal amount
of the obligation--which was derived from the reversal of abligatioux
portaining to other commitments. The asunt ofobligationi krorded
on the books is not controlling as to wether a popriation is over- //
obligated in viloation of the Anti4eficiency Ao*J'-asa anSOzx (31 U. S.
660), but is -only pri mace evidence of such a-viclatan. The
s oimt of the actual obilga°Eons as, of June 30: oit I particular. fiscal
-yea As8 goVerning factori If the alleged o*erobligati on the
bookkeeping recerds in Uts ease. wa due. soleli to-. overeti e of
.the -emmt of the actuol obligation subeen revealed by
the liquidation of obligatios fom 1. to -er 30, 156, i
a&unts le4 than the 2*corded tato--a we und.tand is-pimbably
tle ca"e her's-i-there was no ovorobligation of the 1956 appropriu. n
In violation of the Antideficiency Act. On the other hand, if th
actual obligatiozs an of June 30, 1956, were in:excess of the aiount
of the approprlstion pluo vglid accounts recelvablA, the kAzdaftlear Act

a ioviolated. $uch a violation is not corrected by the retiction of
such actual obligations: to the amount of the appropriation pl valid
accountn receivable by some action taken after June 30, 1956, and there-
after effeotlursuc1?. as the cancellation: or modicatidun of bontracts,
%psrchase orders, etc*, ad shou1dtherefore be reported as required by
.thatat. .
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By letter contract of July 12, 1i56, the obligations of tbs
ovelrmsnt -under the June 30, 1956, contract me effectively reduced

to $339D61 br the deletion of certain i-teas and",in no event could
the 1956 appropriation thereafter be charged any apount in excess of
$33,061 under this contract, notwithstandint that-the amount of
$53,66 was properly obligated thereunder as of Jum. 30, 1956. The
provisions in paragraph 3 of the June 30 contrat reserving the right
to the 0orerjsat to reorder any item so deleted.ad, In paragraph i
resrving the right to order certain. additional item. up to July 21,
1956, do not make item* so ordered aer June 30, 1956, properly
chargeable to the 1956 appropriation. Such itms: ordered after
June 30, 19%, shold be-charged to the 1957 appropriation. Ilmce ti \.
totl mount o:pf the contract as restated in let;ter contract of
0Otober 1, 1956 ($98,696) less the amount of t3061, or "5,635,
should hare been charged to the fiscal year 1957 appropriatidn. Your
Mmorandum states that the amount of -the unobligated balan of the
1957 appropriation certife.d pursuant to section 1311 of the
Supplmental Appropriation Act as of June 30, 1957, was t1i,645.22
(whichsin lesa than the $20,545 which should haie been included as an
obligation of that appropriation) but the bo~ookeping records show
that the unoblIgated beala-e of thb 1957 appropiA ation as of
Septeber 30, 1957, w $26,293.36. iNeither the* amunt certified to
under section 1311, nor that shown on tba bookkeeping records, is
suf fiteiet to deteruine Obether a riolation of the Antideficie n Act A
has -ben incurred. At stated above' 1t is th* actua1 obligations as
of Jan 30 that are controlling.

As indicated abore, the obligation:in the amount of 20o,515
against the 1956 appropriatton should have beeni recorded against the
1957 appropriation. If your review of the 1957 oblgations certified
pursuant to sction 1311 of the Supplemental Appropriation Act, 1955,
reveal that they- were understated because of tb. noninclusion of that
amount or otherwise, a report of this }trasaction sWq be included in
our findinge on the Treasury' s section 1311 report.

If you determine on the basis indicated abwe that the provsions
of the Antidoficisncy Act have not been violated, no action in regard
to that statute appears necessary. If there appears to have been a
violation,'the xatter should be brought to the at&ention of ths
Couisaiorsr of Customs by letter over your signature so that amro-
priate administrative action niay be takn under. 31 U. S. C *Z(1).

It is understood that the Governent 'a obligations under the
contract have now been satisfied, $53,606 having been charged to the
1956 and s5pM090 to the 1957 appropriation. As: indicated abore, onty
t33,061 properly was chargeable to tbs 1956 fund Oad the balenca of
$65,635 was chargeable to the 1957 account. This -uder section 1(a)(2)
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of the. ct of July 25, 19.5. 70 S) 648 wuld ap tly roaLt i
a ohort doposit of $20,P545 to tbe gwral fand of * Tream o the
Ibligated balance of the 1956 appropriation at the expiration of tJe
period of its av'&1abiliVt fbr .cbligatiops ond an overdepoast of
$20,51; to tho general fmnd of the unob~Uatedjbalome of the 1957 4wo-
priation at tho eTiration of the period of it. availabilit for
obligstion. Since the net rssult of the over- and uder-deposit to the
peowal rfundd left that aocount in balance and an adjustment of the
Utter vould seemingly involve only useless bookkeeping, no bction on
.hs part of the Bureau of Custosns appears necessar7. Howevar, Ut
Cdmisiover should be advised of the views of this Office so as to
broig the matter to his attention with the view of precluding similar
* erromols coligations of appropriationx which my result in violations
of tbae ntidef isacy Lot. oTe ew letter shoal&*Wiae MdA of uMW
violtin iof that -ct in the instant case, as set forth in the preced-
1D4 pazagph, i~f you t;fir any violation of that act occurred.
in Paarphi ou.~

- MNt F WENZEL

Assistant Comptroller 0eneral
of the United States

Att~wbnnt :
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