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The Comptroller G‘engral

Ca June 30, 1955, the Bureau of Customs entered into a contract
;. for tbe purchbase and installation of comveyor systems at the Pert of -
[ Bew York with The Spivey Co., Inc., of Philadelphis, Peansylvania.
| (Copy of contract atteched.) This contraet was amended on July 12,
F 1956, July 20, 1956, and October 1, 19%6. (Coples of the ansndaents
1o the comtract of June 30, 1956, are attacked.)

: There are unusugl provisions in the letier contract of Jume 30,
1956, and the July 20, 1956 amencdment thereto, whieh require legal in-
terpretation to determine the dating of ebligatioms imcurred by the Purean
- of Customa. The comtract of June 30, 1956, provides in part, as Lollowst

‘ '3. The Covermment reserves the right to delete

st any time prior to July 15, 1956 any, or all,

~of the 60 lines of gravity roller, referred to
in Section Bumber 1 and Section Number 2, based
on a unit price of §3L2.36€ each; the Govermment
further reserves the right to recrder o to and
including July 21, 1956 any and all of these
lines of gravity roller referred to in Section
Bumber 1 and Section Musber 2 at the same unit.
PriQEQ

| The_amendment of July 20, 1956, mm,ain; the following provisien:

i\ "In consideration of the foregoing The Spivey Co., Ing.,
i has ne claim and walves any end 23l rights, if any, for
. any demages or loss of earnings for the cameellation of

any or all ef the equaipment previously eccepted by the

Govermment on June 29, 1956, and/or modified as a re-
sult of thiz new layout.® ,

3 It appears that in the cont'raet of June 30, 1956, the Burean of
L Customs accepted items totalimg $53,606. On Jely 12, 1956, it exercised
| its eancellation option and deleted items totaling $20,545 thereby re-

. duaing the accepted portion of the contract to $33,061. The bockkeeping
: oy
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' reooyds of the Burean of Customs show that at Junme 30. 1956, the Rurean o |
 of Customs had obligated §33,061 of ite 1956 appropristion (2060602, SR

k Salaries and Ixpenses;, Burean of Custeme) for this comtrast. If the

| sdditionsl obligations of $20,5L5 had been recordsd at June 30, 1956,

| and n0 reduction made in other obligations, the Burean of Custems would
l&? 3 that date overcbligated its ﬂacal year 1956 lppmpria’don by

Ry ’3 .

1 On October 30, 1956, an obngation of m.sus for this conrt.mt was
charged to the fiscal year 1950 appropriation, which by this date had

} oredited to it wore than §$20,545 derived from the reversel of obligations

| pertaining to other comauitments. The Assistant Commissioner of Customs
| instroctions of October 30, 1956, for recowding the obligatica -of §20,545

vcro as follwu :

"The emount of 553,6@6 was 0rigina11y obligateu for
this construction in fiscal yesr 1956. This amount
was subsequently reduced to $33,060. In view of
later developments, it is clear thet the full orig-
inal 1956 obligetion showld stand. Accordingly, the
1956 cbligation should be yestorsd to §53,606. A
1957 obligation in the smount of $45,090 should be
established to cover the btlanee of the contract;

Tho unobligated balmce of its appropriation (2070602, Salaries and Ex-
 penses ) a8 of Juns 30, 1957, certificd by the Bureau pursuamt to section
' 1311 of Publis Law 663, mpproved Aogust 26, 195k, was $19,645.22. &t

| beptenber 30, 1957, the bookkeeping reuords oi the Buresn of Customa
lhw that the mbligated balance of this' approprhtion vas $26,293.36.

In view of the possible vinhtions of the statutes contrelling the
obngauon of sppropristions, and in erder that a report, if appropriate,
, %Y be presented to the Congress,your decision is reqaestea en the fol-
mug questions:

i 1. At the close of business on June 30, 1556, was tie Bures: of

} Customs' 1956 appropristion for "Salsries and Rxpenmaes® (2060602), a8 a
| eonsequence of the contract of Junme 30, 1956, with The Spivey Co., Inc.,
| obligated for the total of the amounts shown in sumbered paragr@hs 1
md 2 of this eontruct, aggregating 53 ,006? -

. 2. Did the Bureau of Cugtors have & legal an.muy to dmrge
m.sns to its fiseal year 1956 l?PI'Opﬁ&ﬁon on Oetober 30, 19567

3. I yau fﬂ.nd violation of statutes. contmlling the cbligation of
tppropriations in eithsr question 1 or question 2 above, whet action,
it any, is now required of the Borean af Customs?
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| Raturned. The htbor aontmot of Jano 36, 1956, providu m perti- |
.mt mrt.s S ,

"1, The Govermnt aceepta all of m items’ cmama m B
Seetd.ou Nusber % totaliag 338, .33. L .

"2, m ﬂuvormeut ncmpts your offer on. ho lima of gratity
: - roller in the sum of §13, 696.67 end one 30=inch wide
' belt conveyor from number One t.o nnmbor tuo 61,300.00
oontainnd in. Soction Hunber- 2.0 L ,

3. The Goument resems the right. to d;alnu at anytm
- prier to July 15, 1956 any, oF all, .of -the 60 lines of
- gravity rollsr, referred to in Section Number 1 and "
Section Mumber 2, based on a init price of $3L2. h166
egeh; thes Gaurm:t further reserves. +he ght to
- reorder up to. and ineluding July 21, 1956 any and all
of these lines of gravity roller referred to iu .
Scction lumber 1 and Seeti.an Mer 2 at ths same .unit

price

", The oaurnmnt. raaerves the rigm o, acoept at any tiwe. np
: © to: and including duly 21,:1956 the following: 1t.oma of
your of feor conta.ined in Sect.ion R\mbar 2:" ‘ _

- m reservaticn in paragraph 3 by the Governmnt of the - right to
delete at eny time prior to July 15, 1956, its order for artioles .

E scoepted in parsgraphs 1 end 2, gives rise to some: ‘question ag to

vhether thare was & binding contract as to such-articles so that. their

/ cost; $20,5L5 (60 times $342.4166), may be considered as an cbligation

} of the 1996 appropriation under section 131la(l) of’ the act of kughat 26,
71954, 64 Sta. 830.  However, ihe promise of the Qovemiment 1o .pay

| $53,606 eonstitutes considerstion for all of tis promises made by the

i oontractor and the contract is not void for lack of mutuality. - As

| stated by the Court in Heurer Steel Barvel Co. Vﬂrun 1 F.2d 11687, 683--
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" iWhere . ﬁau -is no oﬂm' considoraﬁon for a oantraut, m.m
prenhu mast be binding on both parties.  But where tborc

" is sny other consideration for the contuet, mutuality of
 obligation is not essgntial.t . Moreover, a. contract doss mot
lack sutuglity merely hecauss’ * % every obligation of one
" party.is not ut by an equivalent eounter cbligaﬁ.on ot tb
othor pn*ty. . , ‘ - . _

Also, it hu been held ﬂlat--

Uz gontract which: iuposeu on the vendors an’ obligauon 0
sell, but puts no duty upon the vendes to’ buy; ‘excopt at his
pleasure, will be completely valid; if the.vendes parts with
sufficisit ‘considsration to suppart. the vsndors' promiu; R XL
Hunt v. atinson, 23 P.24 LT, hSD.

See, also, s 1374 Williston on contracts, page . h85; Restatemsnt of Law
on Contracts, section 79, Illustration k. The total cost of the first.
thres paragrapha of the. letter contract of June 30, 1956, $53,606,
therefors on June 30, 1956, properly representsd an: _obligation of the .
1956 appropriation and should have been so reported in the secﬁ.on 13311
report for that year. Question 1 is axmnsred aeeording]y. oL

While your: rsport indicated ths- bockkaepinz moords showud only
the amount of $10,221 in the total sppropriation sz being uncbligated
as. of Juns 30, 1956 after only $33,061 had beed: cbligated undar this
contract, your memorandun states that on October 30, 1956, the appro-
priation had credited %o it more than §20,5L5-~ths additionsl smount
of the obligation--which was derived from the ieversal of obligationa

on the books is not controlling as to who'ther ap. upnmpriatton is over-

obligated in wiolation of the Antideficiericy Act,. as axended (31 U. S. ¢

665), but 13 :only prima facia evidence of -such.@. vielation.. The

amount of the actual obligations as, of June 30°0f thé particular fiscal

year 1is the governing factor. If the alleged overobligauun on the

[ - bookkeeping. recerds in this case was due:solely to.a pveraatimato of

. the ‘emount . of the aotual obligations such as may have been revealed by

- the 1iquidation of obliga,tions from Jaly. 1 to- ‘Octdber 30, 1956, -
amounts less than the recorded estinate—-as we undergtand is: ‘probably

the case here-~there was no averobligation of the 1956 appropristion

in violation of the Antideficiency Aet. On the cther hand, if tha

actual obligations as of June 30, 1956, weré in excess of tlie amount

of the appropristion plue valid accounts receiwable, the Antidaficiency st X

vas violated. Such a violation is not corrected by the rednction of

such actusl obligations .to tiie amount of the appmpriaﬁon plus valid

stcounts receivable by some action. taken after June 30, 1956, and there-

after. etfectivbsucﬁ as the cancellation or modification of ‘contracts,

purchase o:daru, etc., and should ﬂnmrore/be reported as nquirsd by

that sct.

porteining to other commitments. The smount of obligations iecorded /
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By letter contract of Ju],v 12 1956, the - obligations of the
Covernment .under the June 30, 1956, contract ware effectively reduced
t0 $33,061 by the deletion of certain items and, 4in no event, could '
the 1955 appropriation thereafter be charged any amount in excess of
$33,061 under this contract, notwithstanding that the smount of
$53,606 was properly obligated thersunder as of June 30, 1956. The
provisions in paragraph 3.of the Jure 30 contract reserving the right
to the Govermment to reorder any item so deleted and in paragraph b
reserving the right to order certain additional ftems up to July 21,
1956, do not make items so_ordered after June 30, 1955, properly h&

chargeable ‘to the 1956 appropriation. = 'Such items ordered after . \

June 30, 1956, should be charged to the 1957 appropriation. Hence t
total amount of the contract as restated in letter contract of -
October 1, 1958 {$98,696) less the amount of £33,061, or &65,635,
should have been charged to' the fiscal:year 1957 appropriation.” Your
memorandum states that the amount of the unobligated balance of the
1957 appropriation certifiad pursuant to section 1311 of the o
Supplemental Appropriation -sct as of June 30, 1957, was $19,645.22

(vhich is leas than the $20,5L5 which should have been .’mcluded as an

obligation of that appropriation) but the.bookkesping records show

that the unobligated balance of the 1957 appropriation as of .

Septexber 30, 1957, was $26,293.36. "Neither the amount certifisd to

under tection 311, nor that shown on the bookheping records, is

suffieient to determine whether a nolation of tts Antideficiency Act A

has been ingurred. 4s atated above, 1, is the mtua.l obligations a8

.of Junes 30 tlut are cont.rolling. ' : )

As indicatod sbove,. the’ obligation 4n the amount of $20,5L5
against the 1956 appropriation should have been rscorded against the
1957 appropriation. If your review of the 1957 cbligations certified
pursuant to ssction 1311 of the Supplemental Appropriation Act, 1955,
revesl that they were understated because of the noninclusion of that
amount or 0theruiae, a report of this tramaction may be imluded in
our Iindingu on the 'Iraaaury'a aection 1311 report. :

It yon determine on the basis indicnted abwe mt the pmv‘isiona
- of the Antidafic:lancy Act have not been violated, no action in regard
to that statute appears necessary. - If. there appears to have baen a
violation, the matter should be brought to the attention of the
Comnissioner of Customs by letter over. your signatun so that aparo-
priate administrative action may be taken urder 31 U. S. Ck‘ﬁBS(i)

It is understood that the Govammnt's obl:lgations undar the
contrsot have now been sstisfied, $53,606 having been charged to the
1956 and $45,090 to the 1957 apvropriation. As indicated above, only
$33,061 properly was chargeable to the 1956 fund amd the balanca of
365 635 was chargeable to the 1957 acco\mt. This tnder section 1(a){2)

l.".
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of the sct-of July 25, 1956, 70 Staté 6L8, wuld epparently result in
| o short deposit of $20,545 to the gemsral fund of the Treasury of the -
| mobligated balance of the 1956 appropriation at the' expiration of the
: of its availability for cbligation, and an overdeposit of

F §20,545 to the gemeral fund of the unobligated: bslasce of tlm 1957 spro-
E priation at -the sxpiration of ths period of its svailability for
 obligation.  Since the net result of the over.sand under deposit to the
'goeral fund left that account in balance and an adjustment of the
 satter would seemingly involve only useless bookkeeping, no action on

E ths part of: the Bureau of Customs appears necessary. However, the :
 Comissioner should be advised of the views of this Office so as to
 bring the matter to his attention with the view of precluding similar

I erronecus - cbligations of sppropriations which may result in viclations

| of theskntideficisncy Act. The seme letter shoald advise Wim of any

L violatién of that act in the instant case, as set forth in the preced-

L ing pgrugr’gih', ‘if you find ‘any violation of that act occurred.

2
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Assistant Comptroller Censral
of the United States
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