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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON. D.C 20548

B-133972 April 16, 1973

" The Honorahle Arthur F, Sampaon
Acting Administrator
General Services Administration

Dear Mr, Sampsont

We refer to the letter of September 27, 1972, aigned by you as Acting
Administrator of General Services and lr, Russell E, Train, Chalrman of
the Council on Envirommental Quality, concerning the!allownnce of .$420,862-
.aa compensation .to-Mra:John: W. Wilmew,-Jg2, during period of hiy tem—
porary intermittent employmqujby the Cowncil an Dnviromuental Quality,
Prior to the payment of any compensation for services rendered it was
discovered that an administrative error had been made in making the ap-
pointment to the civilian position inasmuch as Mr, Wilmer was at that
time on active duty as an enlisted membexr of the United States Navy.,

You recognize the well established rule that a8 person on active duty
in the nilitary forces of the United Btates may not ba employed to per-
forn services as a civilian employee of the Government and that any member
who by mistake or otherwise is so employed may wot receive the compensation
of the civilian position, Sce 49 Comp, Gen, 444 (1970). lowever, you have
submitted the question of paying Mr, Wilmer for the civilian services he
performed for onr comsiderstion in vicw of the fact that vaiver of col-
lection action under & U,S,C, 5584 would have been possidble had the con-
pensation in question been paid, You indicate that GSA vould huve authorized
a waiver in this case since the total amount involved was less than $500,
gince Mr, Wilmer lid not make a secret of the fact that he was on active
military duty at She time of his employment, end since you consider chat
collection of an smount paid would have been against equity and good con-
science and not in the interest of the United States. You fecl that the
diceovery of Mr. Wilmer's erroncous appointrient before any compensation
had bLeen paid to him for the services rendered should not justify placing
him in a worse position than would have been the case had compensation
been peid to him for such services.

It is the poaition of thie Office that without regard to the pro-
visions of 5 U.S,C, 5584, a mezber of the awmed forces on activa duty who
is mistakenly employed for service in a civilian capacity is entitled to
retain any payments he has received for services performed undexr the rule
applicable to de facto employnent. Compare 38 Conp. Gen, 175 (1958),

40 id., 51 (1960). However, undex the de facto rule the inddviduel involved
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way retain only the salary payments ho has received and {6 not aentitled
to ba pnid any balance of @galary romaipning due at the time the defl-
ciencles in his enployment were diascoviyred and his enployment tevminatad,

There ere nany altuations not covexedl by the de facto yule in which
crroneous usetions by Government personnnl result in paysents &o employees
in excens of thelr entitlemant, Also there are situations in vhich
GCovernment ¢rror vesults in the improper reduction or withdrawel of an
anployee's pay. JYu receent yeavs the Congress has provided a spocifie
statutory reuady pernltting aduinietrative adjustrent of ewployos clains
- prieine out of such cituations, See 5 U,5,0,, 5004, 5596, COne of the
prizary vzasous for enectaiept of such legislation was to rolieve the
Copgreess of the need to conslder private legisletion for the relief of
individucls whose olalwns, Lhough ccuitable, could not be pald begtuse o

agul basls for payoeeat existed,

The case prasented by you involves a situation in which an iwndividuel
hing an equitel'le cledin for coavensation for services rendered which, in
law, cantiot bto pald Lecouse an exvror was wade by the Governnent,

Under the gtatute providing for adjuetmont of claiuws bLased upon over-
paymento causad Ly adodndatrative error throush no fault ou the part of
eaplayeas involvad, recavary nay he valved, SHuch waivers apply to the
full wiployie indebtedacas, Any vepey.ents to tha Goverwument which ndeht
have bean wnde prior €9 a valver deterrdpation haviong been reached are
refunded to the overpald auployae,

Ordinarily, vhere an adminiatrative errvor has been discovered in
sulficient tlne to avold the unldng of an erroncous payment, there is not
involved a situation calling for weiver as no overnayment has oeccurred
and the avwpwleyao invelvel 45 pald procigely vhiat ia due hidn for the cere
vicos rewlared, YUader the generul rule, there is no basis for relicf in
the lnstant case,

llowaver, the insrant situation does contaln a uninue element setting
it apart fron the usual case of error discoverad prioy to paynent,
Mr, Vilwer hae not been paid anything for the services ho rendered the
Government, QMorcover, he would not only have been entitled to consid~
oration for waiver if ha had been paid, but, indeed, under the de facto
rule referrzad to he vould have L:cen entitled to retain the amount in-
volved as a metter of risht, 1t, therefore, ncens appropriaste, vhere no
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rorrent ot oll ie provided for enrvices rendered, to coasider for purposes
" of thr walver statute, that the adoinistrative orror aud "ovarpayment"
aruss: ¢ the point dn time vhen Mr, "flnar entered on duty with the undex~
atan .~ ol a Governuent ovliacticn to pay for his servicaa, DParticulcarly
aaoe Thda oL g0 vinen (U 19 veeomized that refunded ovarpsyments ultingtely
vatvel ave redinbursed to the euplouyces duvolved,

i the viveunstances, boaving in pind the intent of the Connvress a9
erreesses wn the leginlation citad--that individuals shouvld not bha pen-
ulinad a. s vesult of Covermment evrorg-—tvie would not obiect to payment
for gevviues rondered hy Mr, Wilner,

L]

Sincaerely yours,

PAUL G, DEMBLING

Yor tha' Corptroller General
ol the United Statows
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