PO R |

o

00458

FILE: 's-xzma oaTe: DECj g 1978

George Kielmun

Gﬂ
THE COMPTROLLEZA GENEF.AL ey
OF THHE UN!'TED BTATES

WASHINGYCN, D.C., 20Z 3 8
L

(L)

MATTER OF: ) qurcace on Senate Vehiclies

O

DIGEST: (1) Dy eoactnent of Faderal Tort Claims Act, United
SBtates appasrs to have waived sovereign imounity
from suit- for torts comittod within scope of their
cnployn-nc, by smplcycon of lenislative as well as

¢ axecutive braanches, since lesislntivae history of Act
establishes that definitions for terns "Pederal ageacy”
and "Employse of the yoverunent" contained theresin,
vera got intended to excluda any agency or 2mployer
of the United States, unless excluded by specific
sxcoption. Therafore, Senate enployeus who are
negligent whils cperating Senate-owned vehicles in
coursu of exploysent are protocted against clairs for
damnge or injury under Federal Tort Cllimu Act, mince
thow are "Zoployee[s] of the goverament'' within tha
proac mesninz o” tha Act.

{(2) Possible Goverpment 1liability for torts committed by
Senate eiploy=ai wvhilo operating Scnatc-owned vehiclen
within course of their eopleyrment shpuld not he coverad
Ly fnsurance from comuercial sources since settled
policy of U&d:ed Statos 1n to assunme its ouwn risks,
and unless w:prenlly provided othorwise by statute,
funds for surport of Cavernvent activities aro not
genarally considored available for purchauo of insurance
to cover sich risk.

(3) Senate may wake payments of $2,500 or less froa con-
tingsnt fund to cover sattlements under Federal Tort
Claias Act for accidarts cavsed by Senate employees
while operating Senate—owned velicles in course of
enploynent, Sectlemonts in excecs of $2,500 should be
ruferred to Tomptrollex Gensaral for paymsnt in accordance
wvith procedurcs provide! in Acet, 28 U.S.C. § 2672.

This is ir reaponse Co an inquiry from the fergeant at Armma,
Vaited States Janate, concerning whether, and to what extont, Senatu
exployses voo are involvad {n sutomobile accideuts wvhile operating
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Senate—owasd notor vehicles in tha coursa «f their employmant ars

. protectesd against liadili'ty for damage oT injury “y the Uanitad States.

Our advice i{s refuasted av to vhag steps, 1f aty; should ba take: to
provide full and Adequate liability coverape for euch perasonnel,
including the possible puvchase of insuranca from commercial courvces,
e

We have besn fuformally advised that, 4n tha pas:, claime arising
out of the operstion of Senstu-ovaed vehiclas have been settled and
adjuste! by the Sergeant at Avns. The voucher for payrent has Zhen
been prasentred tG thu Senite Cormuittee on Lulses and Adminigtration
for spproval. When approved, payment was nada froa the contingent
fund of the Senate, A similar procedurae has apparently beenm folloved
ia the ilouse. .

It is suzgestud, however, that the United Statss has not walved
its Jovereimm Lmmunity from suit for torts cornitted by employees ot
the lezislative branch of Government, if thie were %rus, payrents
out of the contingant fund or apy other fund would havo 'cen made
‘/hers no actual risk of loss restod on the United Statea. lorsover,
i€ redress wvere not provided by the Senste, the c]nimant ¢ only:
resaining cause of mction would be sgainat the Senatae Qﬂployn. in
his individual capacity. Cf. laraon v, Domaagtic and ! Poraiea Cnoa Cnuaerce
r“‘nu 337 u.S. 682’ 665"687! rC“o (.ei!.. 332 U.h, 8‘&0 (19")- lhﬂ
Sergcaut at Arnr L{s therefore cohcarned ahout the resulting "srave

* & % gxposure :o tisk of Sanate parromnel who driva thaze automobilies."

The Federal Tort Claims Act v2s enacted as title IV of the Legis-
lative Reorganisstion Act of 17«6, apprecesed August 2, 1946, ch. 753,
60 Scat. 812. Tha Act provides, in pertincut psrt, as follﬂvn,

28 U.8.C. § 13468(b) (1970):

b} Subject to the provisions of chapter 171 of
this title, the Iistrict ecurtas, together with the United
Staten District Court for the District of the Caual “oue
and the District Court of the Virgin Iclsnds, shall Lavs
excluiiva jurisdiction of civil actions on clains aiaipnst
tha United States, for moncy dsmager, acctuing on and after
Jauuary 1, 1945, for injury or loss of property, or personal
injury or death caussd by the uep)igent or wrongzgful act or
omission of any srmployee of the Gi,.rusent while actinag
within the scope of his offies or erployment, under circun-
stances where tha United Statas, if a private perpon,
would be liable to the cluimant in sccordance vith tha
lav ¢f the place vhere the :t or omiassfon occurred.”

i — ] [ |
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The temms "Esployee of the goverumant' and '7ederrl avency' are
dafinad in the Act at 78 V.N.C, { 2671 (1970), widch providea in
partlnnnt part, as follous: - :

"An.used in this chapter and sections 1346(b) and
2401(b) of this titla, the term 'Pedarai agency' includes
the executive dapartments, the miiitary departments, inde-
ponda.t catehlighoencs of tha United Scatem, and corpo-
vationa primarily acting as {natzuzenteliliien or ancneias
of ths Unitad States bur does not include any contrsctor
, with the United States.

"'Tuployeo of the govermment' fneludes officers or
erployees of any fedcrad asency, verbers of the vilitary
or uuvnl forcean of tha Unilod States, end persons ecting
on beh'1lf of a federal agency in an officin) canrncity,
tenporarily or pernensntly #a the sorviee of the lUaitod
States, whather with or without conpenration.” (Nmnhants
euppliod.)

- Tty Seraye Cormittee report on tha 1945 lerislatian, S, Pev. No.
1400, 79th Cong., 2nd S=re... 31 (1946), explatned tresa deficitionsn,
as follows:

“This aection [402} definec the tevme used {n tha
title and mokes it clear that its provisione cover all
Pederal agencies, including Covermment coiporatiouns, aad
all Federsl officers and enployees, tiacluding nemhers
of the military sod aaval forccs % & #."  (Eophkaefs
suppliad,)

-8. Fep. ‘o. 1403, scora at 29, sino mtates as followe:

"This title [IV-Federal Tort Clainms Act] watives,
vith certuin lisftaticna, govarnmental {immavity to
suf{t i tort and permits suits Co tort claims to bHe
brought afatont the United Statee, It {9 complemantary
to the provision in title I bemniny privets h{ile mv
resolutions in Conzress, leaving clairmanta to thei:
renedy under this titlu.”

Ia MeNamra v, United States, 199 I'. Sapp. 879, &£30-331 (H.D.C.
1961), tha court rujected tha view that the Fedaral Tort Clafma Act
* applicd only to the exccutive branch, stating, io pertinent party

-3-
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. '"® ® & It s obvious that the purpose of gblt
d-!lnitiuu (Poderal mgescy] vam to make povtedin that
sovernacat-ouvned corporations and rovernmant-eontrolled
coryorations should he focluded as hranches of the

-.povernnent for the purposs of the Federal Tort Cleins
Act. The Court is unable to sae any other purpose
of that claunma,

""Finally, thers 1is mo lagislativa history indicating
eny deaire or intentfon to lin\t the =mtatutc {n the
ninnar contendad In this cave. It <& tha view of thir
court that to adopt such a narror liritation would defsat
a part of the honefie nt purposae of the statute. lox
this reason, tihe Court wdheras to its ruling rhat the
statute applics to all threa branches of the government,’

But ef,, Cromelin v, United States, }77 F.2d 275, 277 (Zeh Cir. 1949),
cett. dcnird, 339 U.5. %4 (1950).-

Ve ars unavarae of anything in the leginlativse hi-tbry indicating
thae 4t vus tha inteant of the Conzrces to oxclude tha activities of
any caployes of the Caovernment excapt by specific wention. Tbums, we

- fndicated in 26 Comp. Gen. 891 (1Y47) that no agencies or emyluyccs

of the Umitud States are excluded from the operaticn of the Act,
except as enurcrated in 28 U.5.C. § 2680. It vas held, thazcfore,
that the Lihrary of Congreas, a lazislstive estnblisitment, was subject
to the Act,

While the Senate vould not ordinarily he characterixed s a
"Federal agancy,” {te cmployass ave amployees of ‘the Unitod States,
and no roagon appears for axeluding thea fron tha oparsztion of tha Aat.

#/ Wiile the opinisn in Cromelin states flatly that a Federal judoo s
not gu ~tployee of the inited Stares within the weaning of the
Tort Claims Act, the clais {nvolved related to allaged "malfeasanca,
nisfeanance, and nonfeasance’” on the part nf a judge In t'wm conduct
cf a proceading beforoe hin. Clearly this clain would, in any event,
have beon excepted froo the Act aince iv vas ""# & & baged upon the
exarcias or parforiance or the failure to axnrcise or perform a
discrationary function or duty ®* # # wvheother or not “he disecretisn
involvnd vas abuscd.” Seo 28 U7,8.C. § 2680(a). Thus, in view >f
tha lfmited factusl context, wa do not read Cromelin as s precedent
for the blanket exclusion of jud?cial branch officiels and enploysas
from the coverage of the Tort Claime Act and in any case are not
econapellad to extaad this holding to the lagislativo branch.
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Accordingly, it fs our viev that the United States is subjzect tv
suit for torts coreitted by Senace eocployaes who are inwlved {a
sutooobile accidents viile operating Booatn—ewnoq,v-htclon vwithin
the scope of their o-,loylcnt.

Pursuant to 28 U,S.C. § 2679(b) (1970), tort suits ajainst
Covatunant uwployaes in thoir individual caposcitics for ...jury or
loes of property or personal injury or dcath, resulting from operation
of a motor vehicle while acting within the scopa of their office of
swployment, are pracludoad, and the injurad party's rnxcluoive remady
{0 azaiuvsr the United ftuias. Thus, the employes 19 irmune from auit
and tha Fuderal Covaraaent {s ths only parcy suhject to liahility for
the csployea's nagiipenca, Slrocks v, Butlcr, 324 F. Supp. 1042
(5.D. Mich. 1971); lizor v, ‘htrvoud 311 F, Supp. 809, 811 (0. Pa.
1971) . Accordl1n.‘. it appeara that thc subjoct erployees are fully
and edaquataly protected while driving Senata-~owmod autozohiles within
the scops of their employesnt, and Che visk of loes f3lls exclusively
on the Covarnment.

Ia this regard, it is a long-ntandiog rolfey of the Government
to oalt ‘{naure 1ts o'm risks of lnss. As {ar back as February 9,
1892, tao first Comptroller of the Traaasury sv advised the Departmont
of ftato, Thism pelicy has been rastated and follewed in numerous
decisions evar sinze that tive. Sce, e.g2., 13 Comp. Nec. 779 (1907);
21 Comp. Gen. 92B, 929 (1242); D-59941, Cetober 8, 1946. In this
conneation, we hava ststed thatt

"It 15 & asttled poli:y of the United States to aasume
its own risks and tho eatablished rule is that, unless
expransly provided by statute, funda for the support of

- Goveranont activitieu ara not comsidsred applicabla
generally for tha purchass of insurance to cover lona of
or danage to Covernrment property, # ® & Tt {g not puffi-
cienl that thera is no law apecifieally piaviding that the
Unitod Scates shall not Angure 4ts projerty nnainat loss,
but rathar that there im soma law which spocifically
authorizes 4it. * % ® The basic principla of fire, tornado,
or other sinilar Juouraace is the lessanizg of the burden of
lndividull losses by wider Jistribution the<gof, and it 1s
difficult to concais e of }-atson, corporation, or.leral
entity better prepared to enrry insurance ar sustein a
loss than the Unitad Statas Govearmment., As to this poliey
of the Governxent t: assume its own risks, no material

- distinetion i3 apparvsnt datwaen assumption of righk of
proparty damaga and esmeption of risk of tort liability.”
19 Conp. Can. 793, 800 (1949). '
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The purehnuo of insurance from commercial sourc.e by the Coverumeat
wouid not, tharefora, bs necescury or desirabla..
' _,:l .‘ .
Finally, the queatica arises as t2 thre upplteahtltty of
28 U.5.C. § 2672, aconceruing sdninistrazivc adiustnont of claios,
to the instant aituation., This section ruads. in perticeni part,

as followai

""Any avard, compromise, or sottlement in an amount
of §2,500 ¢r Jos0 mads purouvant to this saction shall bhe
paid by the head cf tha Foderal anency eoncamnod out of

' approprimtions available to that ajzency. Paynent of any
awvaxd, conpromiss, or sattlewent in an smount in excasa
of $2,500 wado pursuaut to thiw raction or uade by the
Attorney Geaeral in any amount pursuant to section 2677
of this title shall be puid in a menner similar co Judg-
ncute and conpromises in like causes and appropriations
cr funds eveilable for the payment of such judgmunts and
compronfires are hereby wade available for tha payment of
awvaids, compronises, or sattlesents under this chapter,”

Pursuant to this mection, payrent of settlements in amounts ovar
§2,500 is to be made in a mananar nicliar to judgments aand compronises
in like causcs, which are required by 28 U.K.C. $#§ 2414 and 2517, and
31 v,5.C. § 7248, to be made upon sattleoent hy our Office, vhare the
amount doca pot excaed $100,002, B-135984, ay 21, 1976,

Therafore, payment of awards or act:lenantn of $2,500 or leas

could coatinus to be made from the janate contingent fund. Settlecents.

in excase of tho 42,500 linitation coatained in 28 U.5.C. § 2672 should
bo reforred to our Offica for paymont in accordance with the above-
duoscribed procedursas, Howevor, payrante out ¢f the contingent fund

in excasn of $1.500, authorized by the Senates Comaittea on Rules and
Adminiatration, ecould cot ba qusstioncd hw our Office (sees 2 U,S.C.

§% €8 ond .5 (1970}).

K.¥. XZLIER

> [peway™ " Corptroller Cenoral
of the Uuited States
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