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Wwild and Scenic Rivers Acte-Interpretation
of Condemnation Limitations (File B~125035)

David Utzinqer. Chicago Regzonal Office, asked us to
interpret several provisions of the Wild and Scenic Rivers
ég Act. Mr. Utzinger also asked about the legality of the
{: park Service's destruction of land acquiaition records.

% Since that question is separate from the questions con-~
& cerning the Wild and Scenic Rivers Act, it is being dealt
" with in a separate memorandum.

QUESTION li1 Has the Watlional Park Service (NP3) nade
;' a proper interpretation concerning the 100 acre per nlle
: limitation in the wild and Scenic Rivers Act?

ANSHER: We believe the NPS position is correct as to
s islanda, but incorrect as to water surface areas. In our
- opinion, islands should be excluded, but water surface
‘areas should be included when calculating the 100 acre
per mile limitation.

o QUESTION 2: Do you agree with the Forest Service's
- legal interpretation that section 6(a) of the wWild and

f; Scenic Rivers Act applies only to acquisitions made aiter
- passage of the Act?

. AHSWER: Yes. e agree that section f(a) applies only
to acquisitions made subsequent to the passage of the Wild
and 3cenic Rivers Act, rather than total Federal ownership

within the river area.

These issues are explained more fullv in the attached
analysis. P

‘ ¢ct ir. Escnwege, CED
Mr. Utzinger, CRO
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ATTACHHERT

WILD A8D SCENIC RIVERS ACP==INTERPRETATION
OF CORDEMHATION LIMITATIONS

DIGESTSs

l. 1Islands should be excludad, but water surface areas

anould he included when calculating 100 acra per mile
linttation undar wWild and Bcenic Rivers Act. 82 Stat.

91z2.

2. Section 6(a) of Wild and Scenic Rivars Act
applies only to acquisitions made after passage

of Act, rather than total Pederal ownersuxu within

the river area.

1. Tne Wild and Scenic Rivers Act

“ne Wild and Bcenic Rivexrs Act, Pub. L. ilo. 90-542,
82 Stat. 912, was designed to preserve certaln free-tlow-
ing rivers because of tneir qualitvies as wild, dsceniec, or
recreational river areas. ‘ine Act designates eight rivers

Juse 127l

to become coaponents of the national wild and scenic rivers
systen upon ite snactnent; othar rivers can be added by Act7¢u5¢
of Conqress. See, e.49., Pub. L. ~NO, 93~ 621;V85 Stat. 2094 7 )%
(January 3, 1975)s Pube L. #0. 93-5604/&6 Stat. I'l17% {Octo-

her 25, 1972).

Y6 vse )y

16 vse )@

ihe boundaries for each river area are limited by
saction 3(b)Yto an average of notc wora tihan 320 acres
per mile on both 8ides of the river. 7he secretaries
ot the Interior and Agriculture are authorized to acguire
land and interests in land within the vboundaries of the

river areas. However, acquisition in fee title is limitoc

by section G(a)yto an average of not aore than 100 acres
per nile on both)sides orf the river.

v'sa 3?/.7._
11. Intenpreé;tfgz az lmgfémantatton of the Act

section B(b)ﬁgrovides in pertinent parts

‘(b)) The agency charged with the
agministration of fach conponent of
the national wild and scenic rivers
system designated by subsection (a)
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of this sectior shall, withinr one
yezary from the date of this Act, estab-
lish dJdetailed boundaries therafor
(which boundaries zhall include an
average of not more than three bhun-
dred and twenty acres per nile on

both sides of the river); * * *, "

fection A(aﬂw;rovides in pertinent parts

*cec. 6. (a) The Secretary of the
Interior and the Secretary of Aqricul-
ture are c¢ach suthorized to acgulre
lands and intereste in land within
the authorized boundaries of any con~
ponent of the national wild and scenic
rivers system designated in mection
3 of this Act, or hereafter designated
for inclusion in the system by Act of
Congress, which is administered by
him, but he shall not acquire fee
title to an average of more than 100
acres rer mile on hoth sides of the
river * * *, "

The Department of the Interior, Bureau of Qutdoor
Recreaticn (BOR), 1ssued a nemorandum to its reqional
directors, dated October 25, 1969, interpreting the acre-
age lirjtations. The memcranrdun stated that the limita-
tions of sections 3(b)vand 6(a)’apply only to the land
extending back from koth sides of the river, and that
islands and the riverbed 1/ itself may be excluded in
calculating the 100 and 320 acre limitations. The POR
memorandum was referred to and relied upcn by the

1/ The bed of a river is the land contained hetween its
Lankgs (the elevaticn of land that confines the waters
of the river in their naturazl channel). It is the
scll that is usually sulmerged by the water, but may
Le alternately covered and left hare, depending uron
the supply of water. The riverbed includes the shores
(the spaces between the high and low water nmarks),
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National Park Service (NPS) and the other St. Croix Plan-
ners in the Master Plan for the management and development
of the Lower St. Croix River.

The boundariesg of the £t. Croix river area and the
total acreage to be acquired in fee under_the Plan raise
questions in terms of the statutory limitations. The fed-
erally administered segment of the river is 27 miles. Thus,

under one reading of the statute, the boundaries of the river

area should not exceed 8640 acres(27 miles nultiplied by
320 acres per mile) and total fee acquisition should nct
exceed 270C acres (27 miles multiplied by 100 acres per
pnile). The area within the Federal boundary totals 6225
acres, of which 550 are incorporated villages and 2610
are islands and adjacent wvater surface areas. 2/ Of the
remaining 6065 acres, the Plan proposes that 270C acres he
acquired in fee. In addition to the 2700 acres, all cf
the privately owned islands are proposed for fee acquisi-
tion. Therefore, if the islands and water surface areas
are counted, both the boundary and fee acquisition limi-
tations would be exceeded.

The Final Masgter Plan for the Lower &t. Crolx states, .
with regard to the ownership of the islands:

*Island ownership in the river is
varied. Many of the islands have

not been surveyed and are a part of
the public domain. In some instances,
patents may have been issuved. 1In
other cases, the States may claim _
title under the Swamplands Act. Pres-
ently, 24 islands, including nearly
105 acres, are Federally owned. An
additional 15 islands (45 acres) are
in State ownershir and 20 islands

(60 acres) are in private lands.” (P. 14)

2/ This refers to waters that are diffused over the sur-
face of the ground, derived from rain, rmelting cnow,
and flocding, that do not flow in a defined water-
course. See ] Clark, Waters and Water Rights, §52
{19€7).
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che Plan providee for the acquisition in fee of all
privately owned islands, Some islands zre expected to be
used for overnight decking by housebocats and for vrimitive
camping.

111. Lleqgislative Background

The legiglative history cof the Wild and Scenic Rivers
Actidoes not show whether Congrees intended that islands
and water surface areas be excluded by rlanners when deter-
nining the amount of land to condemn. Conyress probably
dia not conslder this issue when it designed the limita-
tion, since the debates, reports, and hearings describing
the application of the condemnation authority only refer
to acquiring stripe ©f land along both sides of the river.

For exarple, one analysis explains that the conden~
nation provisions:

*set forth the general authority
of each Secretary to acquire prop-
erty within the boundaries of
national gcenic river areas, but
restrict each Secretary's author-
ity to acouire a fee title on both
gsides of the river to a total of
not more than 100 acres per nile,
This envisions the fee acguisition
of a strip of land generally not
rore than 400 feet from either
side of the river.” H.R. Rep.

No. 1623, 9Cth Cong., lst Sess.

24 (1968) (Emphasis added.)

The legislative history alsc indicates that the nmain
rurpose for authorizing land condemnation was to permit
Fublic &ccess to the river area Ly providing a border,
not necessarily surrounding the river evenly. This inter-
pretation of legislative intent is in line with the addi-
tional statutory limitation that where 50 percent or mecre
of the land within a river area's Loundaries is publicly
cwned, no land may e condemhed, as that amount of publicly
ocwned land weuld be sufficient for puhlic access and facil-
fties. Act, £6(b).f
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rhis is illustrated by a colloguy between Senators
Hondale and Helson during floor debate in the Senates

“Hr, MONDALE: In allowing the Secre-
tarys {sic] to acquire up to 100 acres
per nile in fee title, was it the conmn~
nittee's intention that they should in
fact exercime that zuthorization to the
fullest extent possible?

‘Mr. Nelson: #Ho. As a matter of fact,
the committee's intention was just the
opposite. We intended the Secretarys'®
povers of condemnation to be used to
protect scenic and wild rivers froa con-
mercial and industrial destruction, not
for indiscriminate acquisition. 7“he bill
is not a land drab, and the condemnnation
- povwer ls primarily for acquisition of
appropriate public accass sites.” 113
Cong. Rec. SEI,IZS (daily ed. Aug. 3,

1967). (Emphasis added.)

Congress intended that protection of the river areas
be accomplished to the extent possible by scenic easements,
For example, where 50 percent or more of the area is pub-
licly owned, and condemnation in fee title is therefore
unauthorized, the Act confers the power to take agcenic

" easemants. where public ownership la less than 50 percent

and acquisition therefore authorized, scenic easements
vere conslidered ample to protect, where necessary, the
landg that were not taken in fee title.

In summary, it was intended that as little land as
possible be condemned. Obtaining public rccess sites was
the priacipal purposes tor authorizing condemnation. Pro-
tection of the river area was intended to be accomplished
principally by taking scenic easements.

Iv. Condemnation Authority

The exercise 9f the power of eminent domain is
veated in the legislature. 2953.15 Acres of LandVv. Jdnited
Stateg, 350 F.2d 356 (Sth Cir. 1965). In other words, tihe
power to condemn land, inherent in the Pederal Governuent
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hecause of its sovereignty, may be exercised cnly by virtue
of legyiplation expresgsly authorizing it. 3/ The condemnation
power lies dorrant until enactment of such legislation.
united States v. 20,53 Acres of Land,/263 F. Supp. 594 (D.
Kansas 1967). Thus, if the authorizing statute linits the
anount of land to be condemned, no more than that amount rmay
be taken. Cee, Joslin Manufacturing Co.Vv. City of Providence,
262 U.S. 668 (1923).

Section E(a)Xof-the Wild and Scenic Rivers Act, which
grants the necessary condemnaticn authority, alsc circum-
scribes the amount of land that may be condemned. The net
result ig that the provision grants authority to condemn
land withir the boundaries of the river areza, hut lirits
condemnation on both gides of the river to 100 acres per
mile. As discussed shove, the legiszlative history indi-
cates that this authority was prohkably intended to apply
to land bordering a river, and the fact that some rivers
night contain islands apparently was not considered. The
islands are within the boundaries of the river area, and
we think the authority to condemn would apply to then.
liowever, since the limitation applies to land on beth
sides of the river, and the islands are in the center,
they would not Le ccunted toward the 100 acre per nile
limitaticn. For the sare reason, BOR's exclusion cf

riverbed areas also appears correct.

Aéditionally, a riparian owner of land bounded by
a non=-navigable stream owns the land in the riverbed to
the center or threacd of the stream. Any islands in his
"half” of the strear are owned by that viparian ovner.
3ee, Port of Portlandyv. An Island in the Columbia Fiver,
479 r.2d8 549 (9%th Cir. 1973). Most significantly, a
grant of land bordering a non-navigable stream carries
title to the center of the stream, unless otherwise
stated. Thus, any islands in that half of the river
also pass with the grant of land. BRaumanyv. Choctav-
Chickasaw MNations, 333 F.2d 785 (l10th Cir.), cert.
denied, 379 U.E. (1964); Choctaw NHationVv. Cherokee
Nation, 393 F. Supp. 224 (E.D. Ckla. 1875).

"

3/ The legislature may delegate its power to auvthorize
condemnation. 350 P.2d at 259. SR
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‘'herefore, vhen the Government takes a striv of land
along the shore of a non-navigable river, unless specifi-
cally excluded, the privately owned riverbed and islands
to the center automatically are included in the grant.
However, since they are not on the “side” of the rviver,
they need not be counted toward the limitation. Also,
the riverbed may constitute many acres of land, and if
it were not excluded, a large part of the condewnation
might be under water, a result that could not have been
intended by Congress.

In contrast, the NPS's exclusion of water surface
areas from both the boundary and fee coademnation limi-
tations iz incorrect. The BOR memorandum, relied upon by
the 8t. Crolx planners, appears toO have been misunder-
stood. The BOR memorandum states that the acreages of
the riverbed itself need not be counted toward tne
limitation. However, the Master Plan for the 3t. Croix
states that the BUR determination excludes adjacent water
surface areas other than the main channel from tne maxi-

wun allowable acreage. These two areas are distinct
from each other. 'The riverbed is the land between the
banks of a river, i.e., the goll that is uaually sub-
merged by the wataer. (5ee p. 2 n. l.) Surface wvater
areas are those wvaters diffused over the ground's sur-
face that do not flow in a defined water course. 7These
are lands that extend out beyond a river’s banks. (Sea
Pe 3 n.2)

Therefore, the NP5 is incorrect for two reasons.
Firat, the BOR memorandum was misread by HPS, as it
simply does not provide authority for exclusion of
water surface areas from the limitation. Second, tne
Act itself contains no exclusion for adjacent water
surface areas. HMoreover, these areas extend beyond
the river banks, and may extend back for many miles.
This is land along the *“sides* of the river, to which
the limitation specifically applies.

V., Conclusgion

Section 6(a)\grants authority to condemn land within
the boundaries of a scenic river area. Up to 100 acres
per mile may be taken along the sides of the river.
Islanda nay be condemned in fee without being counted

-7 -
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toward this limitation. Adjacent water surface areas are
not excepted by the Act and should be counted toward the
limitation.

QUESTIOH 2t The Forest Service believes that section
é¢(a)lapplies only to acquisitions made after the passage
of the Wild and Scenic Rivers Act,frather than to total
federal ownership within the river areas. We agree with
this interpretation.

The 100 acre per mile provision liaits the author-
ity ot the Pederal government to acquire new land within
the scenic river area. 1t does not state that, whaere
the Federal government already owns land within the
area, total Federal ownership may never exceed an aver-
age of 100 acres per mile. '

The only limitation regarding previous public owner-
ship i3 set out specifically in aection G(b)q& it 50 per-
cent or more of the river area is already publicly owned,
no further land may be condemned in fee title (with cer-
tain exceptions). It follows that if less than 50 percent
of the land is publicly owned, up to an additional 100
acres per mile may be taken in fee.

SPECIAL STUDIES AND ANALYSIS

By: Doreen §. Stolzenberg




