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ANALYSIS 2
o DUPLICATICE CF AUTHCRITY TO MAKE UTILIZATIGN
REVIEWS OF WITHCKRAWH FURLIC LANCE:

O BUREAU OF LAND MANAGEEENT AND GENERAL
wn SERVICES ADMIEISTRATIOH
o
o

DIGEST.

i . Bureau cf Land Mznagement (BLM) has authority to make

utilization reviews of withdrawn public lands; under
recent Executive Order, GSA hes similar authority.
BLM's role under Executive Order is unclear.

EACKGRCUND IRFORMATICH ]

The Secretery of the Interior clays 2 key rcle in
Governrent land manacement. lie has primary statutory responsibil-
ity for "public lends"--lancs of the “public derein.” “Fublic
lands"” sre lasnus owned by the Federazl Covernment that are cgen
tc public sale or that nay be otherwice disrosed of uncer cenereal
laws, such as by settlerment, entry, or lezce.

The Secretary is esuthorized tc “withdraw" cr “reserve®”

! lands from the public corain. Generzlly, this procedure occurs

f when Governrent cdemonstretes that it needs those lends to facill-
tate one of its meny progrerms. LGhen lends are withdrawn from the
public céormain, they are no lonqcr subject tc sale or dleccsz
under general land laws. For cxarple, lands mey Le wlthcrtvg
for vse &s naticnal rarks, natiocnal forests, or for militery
uses.

In crder to echieve rmaxirum public benefit frem putlic
londe, Government land meanagenent policy recuires that with-
¢rawals be kept to & minimum., "Utilizaticn revicw® is a rethed
empleyed to escertein which withdrawn lanas are still neecded
by wne Governrent, end¢ which are still usec¢ by {t. In theory,
thece ennuzl revicws help realize the volicy of minirel with-
drawals by pointing cut those withcrewn lands that are uced
te their fullest extent and those that are not. Thcee lancs
no lcnger nceded, or not utilized fully, are to be returred
in whole or in part to the public dorain. Scurces: 63 Am. Jur.
2¢ Public Lands (1972)y 73 C.J.5. Public Lands (1951).
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CUESTICE 13 Coes the Buresu of Land Manacement (BLM),
Department of the Interior, have the authority to make & utiliza-
tion review cf withdrawn public lands held by other agencles?

ANSYER: Yes.

Pursuent to the Pickett Act of 1910, 43 vU.S.C. §141 (1370),
Executive Crder No. 10355, Hey 26, 1952; 43 U.S.C. §141 (1570),
delegated to the Secretary of the Interior the authority to:

= & ¢ & yjthdraw or reserve lands cof the
public cdomain ané other lands owned or con-
trolled by the United States in the conti-
nentel United States or Alaska fcr public
purrzoses, including the a2uthority to modify
or revoke withdrawals and reservations of
such lands heretcfoie or hereafter mede.”

In addition toc conferring the power to withdraw public larnds,
the Orcer authorized the Secretary to recelegete that power
and tc: '

® ¢ % ¢ iscpe such rules end requlations,
and to vrescrite such procecures, as he ray
frer time to tire cCeen necessary or cesiratle
for the exercise of the authority celeaated
to him by this orcer."”

The Seccretary cf the Intericr redeleacated the zuthority
civen him to the Bureav of Land Managerent, as hic "authorized
aqent.* See, in this recaré, 5 C.5.C. Acp. Feorq. Flan No.

3 of 1946, £403 (1970); 4¢3 U.S.C. §1201 (1%570); 43 C.F.R.
§1725.0-1 (1374). inc Secretery, by wey of this redelcqgation,
authorizec CL! to make investications anc¢ cdeterrinations in
record to withdrawal crplications, end their subsecuent aporo-
vel or disapcrovel. See 43 C.F.N. §2351.4(c); §2351.5(e), (b).

These regulatiens fellow clesely the words and apparent
intent of 43 0.,5,C. 51362:

"The Secrctary of the Interior may conduct
investicatiocns, studicc and experiments, on
his own initietive or in cooperation with
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others, inveclving the imprcverent, manace-
rent, use, &nd protection cf the public
lands and thelr rescurces under his juris-
diction.”

The legislative history of this steatute reveals an intent to
authorize BLM to make .investigations cr surveys of the lanag
undet its jurisdiction:

" [One of]) the prirary objectives of H.R.
7004, which wes introduceé following receipt
of &n Executive communication recuesting
that this be ccne, [was] * * ® to extehd to

" all public leands uncéer the jurisdiction cof
the Bureau cof Land Hanagerment certain types
of suthority fer investigestions, studies,
cooperative agreerents, ® % = v

The Senate Ccrmittee con Interior and Insuler Affeirs further
declaredé that the rpropcsed legislation giving investigatory
authority to ELM woulé make pcssible consistent and efficient
public land adminicstretion. See S. ERep. lio. 1755, 86th Conc.,
2d Sess. in 1560 U.S. Code Cona. & Admin. lewe, at 3148, |

It follows thet public lanés subject to DBLM's withdrewal
suthority, or lands clready withdrewn that may be returned by
ELM to the public ¢orain are under the jurisciction of LL¥,
They are thus subject to "investigaticn.”

We conclucde that the Secretary of the Interior reascnably
interpretec the term "investigation" tc cemprcehend utilization

reviews. This conclusion follows fror the lencuesce cf both E.C.

10355 end 43 U.5.C. 5141 arenting him authority to withdrew
lancds fronm the puklic comain, his reuulatory ciscretion rur-
suant to that sutherity, end his autherity to meke invectige-
tions of rublic lancs. Wwe believe thet BLN's euvthority to meke

T

utflizeticn reviews of putlic leénds hels by cther Federzl coencles
is ceneistent with the cecrucsite authority celecated to it, ané
with the express Governsent chbiective of efficient lend manege-
-ment. Sce similar enalysis in v. e 2¢J U.5. 1, 16,

17 (166GS). :
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QUESTIOR 2: Lo both BLM and GSA have similar authority to
make utilization reviews of withdrawn public landsy is there
a duplicaticn of zuthority?

ANSWLR: The suthorities for the reviews differ, but to
some extent both provide for carrying out the same function,

Executive Order 11724, June 25, 1972, 40 U.S.C. §486, (Supp.
IV, 1%74), created the Feceral Property Council. The Eresident
had a dual purpose for dGoina sod '

®{1) cevelop end review Federal rezl prop=-
erty peclicies with respect to their relation-
ship to cther policies anc to the objectives
of the executive branch of the Government and
recorrend to the Fresident such Fecderal real
preperty policies or reforrms of policies
as it ceems necessary; anc

®{2) receive the rerorts rade by the Adminis-
trator cf General Services purcuant to section
3 of this order, 25 well & other reports
relsting to Federal recl property recuested by
the Chairmen, with varticulaer attention te
resolvira cenflicting clalrs on, eand 2lternate
vees tor, any property cescribe¢ In those
reccrts, end it shall make such reporte end
submit such recorrencaticns to the Fresident
8s may be sppreprizte.”

The Crder cdelegated to CSA a consicereble resconsibility es
well:

*Sec. 3(&) The Acdministrator of General Services
shall:

f{1) ccnduct surveys of real property holdings
cf executive acencies on a continuing bacis
ané in & manner consistent with the needs of
the Council, to identify prcepcrties which zare
not utilized, e¢re uncerutilized, cr are not
belng put to their cptimum use;y and

®*{2) rcake repcrts to the Presicent, through
the Council, describing any property cor pcrtion

-‘—
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thereof which has not been reported excess to
the requirerents of the holding agency ané which,
in the jucaoment of the Aérinistrator is either
g rot utilized, is underutilized, or is not beinc
. ° put to the optirum use, and which he recoraends
' should be reported as excess property.”

Although E.0. 11724 uses the word "surveys" and BLM-related
gtatutes 2nd reoulations use the word "investicaticns,® the
objective is necerly icentical. The *"investications®/“surveys"®
conducted by ELh ané GSA respectively are to identify thet land
which is not neceded, not utilized, uncerutilized, or nct put
to optinum use. See BLM Menual, §1532.02 (kel. 1-905, hay 15,
1974); E.C. 11724, suvra.

Insofar as ELM and GSA both concuct ut’lization reviews
of land, thure is & duplicastion of function.

Hewever apparent it may be thet LLM a2nd GS5A ¢o much the
sare type of review, it éces nct follow thet both concduct utlili-
zation reviews of the sare iands. E.G. 10355 conters upon the
Secretary of the Intericr withdrewal jurisdiction cver lands
*of the public demain gnd cother lends cwne¢ or cecrtrollec by
the United Stetcs for public purnoses.® This authority, end
by extension, ELN's authority to conduct uvtilizeticn reviews,
arplies to all Feceral ecencies. See 43 C.F.R. §2351.1 (1974}.
GSA has jurisdiction over ¥“reel property® held by executive
agencies. GEA's jurisdiction over ®real property" consicsts of:

** * * fee-cwnec properties and supporting
lesse-holcs &nd lesser interests located
within the States of the Unitec States,
the District of Celurbia, the Comronwealth
of Puerto Rico, end the Virgin Islands.”
FPMR 6101-47.800 (¥earch 197%).

GSA's jurisdiction €oes not inclucde land withérawrn as netional
forests, naticnel warks, or wildlife preserves. Excluded &s well

are lancs suitable for disrosition uncer oublic lané mining and
minere2l leasing lews, See E.C. 11724, §4(b){(2); 40 C.5.C. 847Z(c¢)(1)
(1970). Cn the other hand, ELM has nc jurisdiction cover leasehclcs
in land nct owncd or contreolled by the Governrent, but would

have esuthority over withdrawn lends cwned by the United Stetes

- B o
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in geographicsl areezs other than those enumerateé in FPMR §101-
47.800 chould such lancs exist.

Moreover, under E.C. 11724, in cases where withdriwu land
is no longer necded, GSA ls to report only that excess property
*missed” in other utillzation reviews, and:

%« *# * make reports tc the President,
through the Federal FProperty Council,
describing any property or portion
therecf which has not been reported
excese to the recuirerents of the
holding &gency end which in the judg=-
ment of the Adrinistrater is either
not being put tc optirur use and which
he recorrenus should be repcrted as
excess prorverty." FPRR §101-47.800
(Harch 1375).

There 2re, therefore, esreces of diveragent jurisdiction under the
utilization review authority of GSA and ELM, resvectively. Eut
desplite these scveral differences there is a significant area

of overlapping juriscicticn. Federal Fegulaticns irrlementing
E.O0. 11724 expressly confer on CSA esuthority over withdrewn or
reserved lende, See 34 C.F.Kk. §2321.5 (1275). GSA thus has been
créercd tc concduct utilizsticon reviews of withdrawn public lands
in apparently tlhe saie nenner as those conducted by BLM,

The duplicaticn does not end there, however. In fact, all
Federal agencies pessess utilizetion review authority eand rescon-
eibility. Feflecting the rcle of the rederal Prorerty Council,
reculcticns imolermenting E.C. 11724 mandate that:

“Federal a2aencies shall ensure that rcoal
preperty helcings uncer their ecntrol are
being fully utllizeu ené are bkeinc put to
cptirum uce. Aagencies skall conduct system=-
stic, thoroucvh reviews of their recel property
holcéirgs, &t least annuelly, te catecorize
and identify vroperty which is not nreeced,
is uncerutilized, cr is not being put to
opticmum usey » * ** 34 C.F.R. §231.6 {(1975).
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Similarly, Federal Properiy Mansgement Requlations (FPMR) :
§101-47.802 (¥arch 1975}, &also designed to implement E.C. 11724,
require that:

“(a) Executive agency annual review. Each
executive Loency shall make 2n ennuzl
review of its property holdinge, which
review, to the extent of the properties
covered Ey the review, also shall con-
gtitute compliance with the annual
review recuires=ents of Federzl Menasce-
ment Circuler F¥C 73-5 (34 C.F.P. Fart 231).

* * = t L

®*(3) Cach executive acency chall, es a
result of its annual review, deternine
in its cpinion, whether éeny vortion cof
its property is not utilized, is under=-
utllizeé, cr is not beirng put to opti-
DURm USe, * * *° :

In short, each executive acency, cach Federal agency, ELH, and
oSA are all authorized tc make utilization reviews ef lang.

Koreover, Federal Property Kanagement Regulaetions (FF¥2)
§101=47.60C et sec., stencardize utilizaticn review procecures
for 811 agencies. 1he Eeculatisns zlsv mandste cooceration
between holcing egencies and CSA when conducting utilization
reviews, 3See FPRE §101-47.8U2({(B)(3) (Harch 1%75). ELN 15 to
ccoperate as well. EL® Menual §1532.41(A) end (L), recognizina
GSA's role uncer E.O. 11724, clrects BLH officials to:

"# * & ccooperate fully with CSA in its
coenduct of the survey. Also, records ond
inforration vertinent tc the preorerty, such
as (1) property recorés; (2) rest recent
utilizaticn reviewsy &nd (3) raps, plens,
érawincs, end clans for use mpust be rade
available for review.®

Similarly, Part 6C3 of the Departrental Menual of the Departrment
of the Interior cdirects BLM to develcp and cencuct:

- 7=
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"% & & in cocperation with other E%reaus. .
and with other anencies, & withdrawal review
progrem, * * *% §603.1.28 (July 21, 1971).

But although the statutes and requlaticns, when rezd
together, might theoretically intizste a cohesive and ccoperative
system of vtilization-reviews, we fail to find in E.O. 11724
cr in the reculations prerulgated to effectuate it, such an
intent. Inceed, while the Crder and GS5A's reculations under
it cefine a linear reclationchip btetween GSA and holding zgencies,
BLE is not mentioned¢ at all. Mcre specifically, it .is unclear
te us how E.C. 11724, issued in 1973, affects ELK's utilizetion
review authcerity, authority that eprinrqs from legislaticn literally
decades old. The newer requlations fail to €=fine ELli's role,
if eny, in the present utilization review process spawned by
E.O0. 11724.

Accordingly, we foresce no legal objections to an sudit
recort reccrrencins that the present utilization review
systen Ee clearly ¢efined, with particular focus upon DLE's
role in view of £.C. 11724, ¥®hile an »dministrative solution
in the form of joint reculations issued by GS& end BLM miaht
be desirzble, we are without facts to determine the feasibility
of such & scluticn. A legiclative statement by the Congrecs,
setting forth Federzl lané manzoement pelicy in the arez of
utilizeticn reviews of withdrawn peblic lends, and encorgassing
the reletionshiprs armona ELK, CGZA, and the holdina &gencies, éelso
micht prove to be & practical sclution. - khatever arorcach you
may chcese to pursue, we would aopreciate reviewina the acencies!
responses to the vicws expressed in this wmermorandum, which, as
you knc¥, was written without benefit cf the exgertise of the
avencies edrinistering the utilizasticn review roregrars. fTheir
reepenses réy have & bearing on the position the General
Counsel would reccrmend to the Comgtroller Genmeral.

SPCCIAL STUDILS ARD ANALYSIS

By: Gary Levi
Robert Gellran
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Buplication of Authority toc Make Utilizaticn Reviews
of Withdrawn Public Lands: Burcau of Land Maznagement
and Generaf1§er?ices Adrministration (E-114815)

.

Cn July 12, 1976, Battye Wilkinson of your staff askeg
two cuestions about the passible cuolication of authority
"between the Bureau of Land Manzccrment (CLM) end the Genersl
Services Administraticn (CSA) to mske utilizetion reviews of
withdrawn public landgs.

\'\

CUESTICN l: Does the Bureay cf Land Menagerent have
authority to make a utilization teview of withdrawn vublic
lands held by other agencics?

AlSEER: Yes,

QUESTICN 2: Do both BLM and GSA hqye similar authority teo
make utilizaticn reviews of withdrawn ph&llc lancs?

ANSRER: The authorities for the teviéhs Giffer, but to scne
extent both provice for carrying cut the esre functicn.

A detalled analysis supporting our conclégion is attached.
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