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AUALYSIS 

DUPLICATI ON t)F AtJTBCRI'rY TO M~.KE UTILI Z~'I'IGn 
REVl E\-iS OF l·;I'l' HCF.l,~1N FUnLIC IJ\NDS I 

BUREAU OF LAND t!AIH~GL1U:llT AND GENERAL 
SERVICES ADMINISTRATION 

. II 

DIGEST. 

Bur~eu of Land ~Lnegement (BL") has 8uthority to m~ke 
utilization rev t~w5 of withdrawn public lands, unoer 
recent Executive Orcler, GSA has sImi! r &uthority. 
BLM's role under Executive Order is unclear. 

BACRGRCND Il\FOnflATION 

The Secretery of the Interior plDYs a key role in 
Governrrent land f-1anaoement. lie has p rir.:c!lry statutory responsibil
ity for ·publ~c l~nds M--lan~s of the up~bllc ccr.~in." ·Pu~lic 
lands" sre lands owned by the Federal Govern~cnt that ~re open 
to public sa le or that ~ay be otherwise oispocea of uncer ~ener~l 
la~s, such as by settle~ent, entry, or le~ne. 

The Secretary Is ~uthorizeci to ~withdra wft or -reserv~" 
lands fro~ the public eO~8in. Generally, t h is procedure occurs 
when Govern ment c;c rr.ons trzt s thr.t it needs those l enc s to fee ill
tate one of its m~ny progr 1.5. \ ~ hen len(~ s are with - rc\~n tr ore the 
public corr.a in, they are no longer subject to s~le or oie~oL, l 
under ~ener~ l lan~ l aws. F r cxa ~ple, l~ndG may be with~r~wn 
for use as naticnal ~arks, n~ticnal forests, or for rn illtcry 
us s. 

In orde r to ~chieve rr~xi~um publ ic benef it frc~ public 
l~ndE , Gcvern~cnt l£nd rn~n 9c~e nt pol icy r equ ires that with
er we lD be ke~ t to Cl r.dn i:rur . ;' Ut il iZct ion rev ie\'I" is a r .cthod 
e rr.plcycd to csce r t D in wt"; i ch withe ra",'n lone a r(\ st i 11 nce {(;cJ 
by ~he Governr.:er.t, i:P.O which zrc stil l u::: ('o by ~t. In thE ory, 
th cc ennu21 reviEWS help rea lize the po licy of nini~a l with
dra ~ls by pointing cu t tho~e withtire~n l ande that ere u ~ed 
to the ir fullc~t extent and those thBt are not. 1hoze lantis 
no lcnger ncc~ed, or not utilized fully , ~rc to be re tur~cd 
in hole or in par t to the ~ublic do~e in. Sources : 63 ~c . Jur . 
2d 1)~~1!~~ . ~~~~1~. (1 972 ),73 C •• J.5. !'t:91!~.Lan()s (1 951) . 
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QU ESTION 1: Does the Du[e~u of Lend Management (DLM), 
Dep~rtrnent of the Interior, have th ~ authority t o L ke ~ utiliza
tion review of withdr8wn public lands held by other bgencies? 

ANSWERI Yes. 

Pursuent to the Pickett Act of 1910, 43 U.S.C. 51(1 (1970), 
Executive Cede r No. 10355, Mey 26, 1952; ~3 u.s.c. 5141 (1970), 
delegated to the Secretary of the Interior the authority to: 

• • • • wlthdra- or reserve lanos of th 
public coma ln Dnd other 1 nds owned or con-
trolleo by the United States in the conti
nents1 United Stetes or Al~sk8 for public 
purposes, inc1uoin~ the euthority to modify 
or revoke withdrawel~ and reservations of 
~uch l~nds heretcfole or hereafter rn,de." 

In add ition to conferring the power to withdraw public lanes, 
the Order i!uthor lzed the Secce·tary to rece1 9l!te that rower 
~nd tc: 

* • * issue such rule ~nd . regulations, 
~nd to prescribe such rrocedure~, as he ~ay 
fro~ tiroe to ti~e eee~ ne eSEPry or iesirat le 
for the ~xcrclse of the authority ee1e~eted 
to hin by thin orcler. ~ 

The Sccret~ry of the Interior redcleoDted the euthority 
given hilr. to the Bureciu of L~nci !·~til'ag cr..c:nt, as hiz qeuthc[izc-d 
~gerjt ." ~ec, in t~i s [e~arQ, 5 U.S.C. }\:e:p . Eeor,). Flc:n No. 
3 o f 1946, ~ 403 (1~ 70 ): 43 u.s.c. 5120 1 (1 970 )1 43 C.F.R. 
S17 2~ . C -l (1 9; 4). ~nc Secretary, by wcy of this rc o~ lcg~tion , 
~uthor izcci CL~ to ~akp i~v~st i~ 2 ti ons an~ de terreln ~ tlons i n 
rcgi'rd to withdrewa1 ;:!=p l ic~t ions, -no thC" ir Sub6<?t'ue nt eppro
vel 0 r cJ 1 S (\ r.' t= r 0 vel. 5 ~. € ·1 3 C. F • ~ ~ • S 2 3 51 • 4 ( c) , S 2 3 51 • 5 ( e ), ( b ) • 

'ihcse reg ulC!t.lcn~ follow clc!)cly the worcic .llnd apparE'nt 
intent ot 43 u.s.c. 51 362: 

"The Secrctl!ry of the Interior r.'B y conduct 
i nves ti~ Dtlcn~, stut icc Dnd e~peri~ents, on 
h i s own 1n it int i ve or in coope r 2 ion wit h 
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othe rs, involving the l~prove~~nt, ~anage- ~ 
ment, use, end protection of the public 
lands ~nd their resources under hi jurle-
6iction. 1I 

The legislative history of this st~tute revea ls an intent to 
author ize BL~l to rr·ake .investiga tions or surveys of the lanas 
under its jurisdlctionr 

-,One of) the prl~8ry objectiv~s of H.R. 
7004, which w~s Introduce6 followlnq receipt 
of en £~ecutive cO~ffi unlcation reques ting 
th8t this be dcne, (w~s) * • • to extend to 

. all public lands uncer the jurisciction of 
the Bureeu of Land ~ l anaqernent certll in types 
of authority fer investigations, studies, 
coopera t i ve grect1ents, •• ' •• It 

The Senate Cc~m lttee on , Interior ~nd Insular Af{~irs further 
oecl~red that the propcseo lcgisl~tion givin9 investigatory 
authority to 8LH ~ould ~ake possible consistent ~nd efficient 
public land 8drr. inistration. See S. Rep . 1:0. 1755, 66th· Cong., 
2d Sessa in 1~60 Y~?~ ._~~2 e _ ~~!,! 9 ! _ ~.~L<?!?,i !,! ~ _ ~;e~~ , et 3148. 

It follows thct public lands su bject to DLM 's wlthdrewa l 
8uthor ity, or lanes ~! ready withdrawn th~t r.lay i~ return~o by 
eLN to the public 6o~aln arc under the jurisdiction of ~L~. 
They ~re thus ~u bjcct to "invc~ tigaticn .~ 

We concluce th~t the Secret~ry of the Inte rior r easonDbly 
intcrpre t€o tho ter~ hinvcstlgatLon" tc cc~prehend utiliz~tion 
revl~ws. 'i'his concluzlon foll o\rl£ fror the lilnquege cf bo th E. O. 
10355 2nd 43 U.S.C. ~ 1 4 1 qrc'ntfng hi ;;, au thori ty to \'1i thd r? w 
lenos tron the public dcr.;a ir., h i s rC (1ulo tory discretion !'u r-
s uant to th~t au thority, ~nd hl~ authority to rr~ ke invcctige-
t ions of r ub} ie l an~s. "e bE: 1 ieve th ct r: L~~' fl author i ty to r,l-ke 
utl11:!aticn rev iews of publ ic 1i'n(15 tlclo by ot'-Ier fed re I ~qenc ies 
is consistent wIth th~ ccr.~.c.sitc c;uth(;clty celc~c t£c to it, and 
with t he ~xpre3S Govern~cnt cbjective ot efficient l and ma~?ge

·, n;cnt. See siCiilar ~nalys ls ir~  v . , .,)~~ u. s . 1, 16 , 
1 7 ( 19 G 5 ) • 
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OUI:STIOlf 21 [10 both BL"! and GSA hL\ ve simi lar authority to 
~~ke utillzation revle~s of with~ra.n public lenos, i s there 
a duplication of Luthcrity? 

AllSll!:FI The ,~uthorities for the reviews (Jifter, but to 
so~e e xtent both provide for c~rrying out the same function. 

Executive Order 11724, June 25, 1973, 40 U.S.C. 5486, (Supp. 
IV, 1,74 ), cre~ te,i the Fecerol Property Council. The President 
hDd a dual purpost f or ~oingol 

11(1) c.evelop end review Feaeral reltl prop
erty policies with respect to their relation
ship to ethe r ~olicics eno to the objectives 
of the executive branch of th~ GovernMent ~nd 
recorr~en~ to the President such Fe6eral re~l 
proparty policies or reforr.s of policies 
as it clee~a necessarY1 an~ 

-(2) rece ive the reportD ~aoe by the Adminis
trator cf General Se rvices rur~uant to sect ion 
3 of this order, ~9 ~ell ~o other repo rts 
releting to Fccer~l rewl prorcrty re~ueste6 by 
the Chair~en, with ~a rticul ~r attention to 
reso lvi~~ ccnflictio9 cl~l i.s cn, aod ~lternate 
uses tor, any prop rty described in those 
r~ t'c rts, ~nd it shell tr'ake ~l1ch repor ts and 
su bm it such r~co~r.enGaticns to the Presl~Ent 
It 5 fila y be , .. p re p r i e t e . II 

The Cr~cr oelegeteo to GSA ~ c onsicereble responsibil it y as 
well: 

·Sec. 3(a) The A rn lnist~ to r of Gene ral Ser vices · 
shell s 

M( l) conduct ~urvcys of real prope rty holdings 
of cxecutivp ~g(nci~s on a con tinu ing basi s 
and in a ~ann~ r co- sis tent with the needs of 
t he Courcil, to i~ nti ly prcpcr ti es w~ ich are 
no t utillz£d , ere uncc ruti li2cd , cr are not 
beIng put to their cp tl rou~ use , and 

. (~} 4.ake repcrt to the President, through 
the Council, oescribir.g any property or portion 
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thereof which has not been reported exces to 
the requlre~ents of the holding D~ency and which, 
in the ju6gruent of the Aerinistrator is elth~r 
not utilized, is underutili~ed, or is not beina 
put to the optimu~ use, and which he reco~mcnci~ 
should be ,reported as exce.ss property.· 

Although t.O. l~724 us 6 the word "surveys" and ELr~-relatec 
st~tutes 8nd regulations use the word "investiqaticns,· the 
objective is neerly 16entical. The ·investi9~tionsh/Usurvey • 
conducted by tL/l end GSA respcctlve -y ere to identify thct land 
which is not nceded, not utilize~, unoerutilizcd, or not ~ut 
to optir.um uee. See BL:1 M~nual, 51532.02 (nel. 1-905, t:ay 1 , 
1974), t.O. 11724, suora. 

#;. ... : .. . _ . ~ 

Insofar as ~LH and GSA both con6uct ut t lization reviews 
of land, th~re is a duplication of function. 

UOw'ever app~rent it 1:':8Y be that ELM pnG GSA CO reuch the 
S~~ type of review, it does nct follo~ that both contiuct utili
zation reviews of the 6lltle lapds. L.O. 10355 conters u(:..on the 
Secretary of the Interior withdrewal jurisdiction ever lands 
·of the public (c~ain cnd ether lrn~s cwn~6 or cc~troll(6 by 
the United Stetcs for public pur~osE5.· Thls authority, and 
by extension, ELM's ~uthority to conduct utiliz~ticn r€vie~s, 
applies to 811 Fe-cerel agencies. ,See 43 C.F.l; . S23S1.1 (IS7 ). 
GSA has jurls~icticn over Nrea l pro~crtyU held by executive 
&gencics. GSA's jurisclicticn over -real propcrty- consists of: 

p* • • fee-cwne ti pro~crtic5 and supporting 
leas~-holds ~no l esser intercsto located 
within the Stctes of the United Ststes, 
the District of Colu~bia, the Co~~onwealth 
of Puerto Pico, end the Virgin Islanas. ft 

FPMR SlOl-47.800 ( Larch 1 9 7~). 

GSA' ~ jurlndlction does not incl~~e land withdraw~ as netiona l 
for~sts, naticncl p~ rks, or wll~lifc rreEcrvec. Exclucl~d ~s well 
8re l~nCB su it~ble for ois ro5ition unGer ~u bllc lend mining vnc 
mine r~l lea ing l~~s . See E. 0 . 1172 4 , §4(b)(2)1 40 0 . 5 .C. §4 72(~)(1) 
(1970). On the other hl\nd, ULN has no jurisd iction over lc as£'hol(~ s 
in l~nd nct· o\Jncd or contro l lecl by t he- Govern ment, but t,ould 
hay 6uthor i ty ' over withdrewn IDocs cwned by th~ United Stete s 
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in geo9r~phlcbl arees other than those numereteo In FPMP. 5101-
41.800 chould such lencs exist. 

Moreover, under £.0. 11724, in cas s wher 
is no longer necd~d, CSA is to report only tha 
·~issed · in other ut llzatlon reviews, ndz 

withdrL:1i. J land 
excess property 

-. * • meke reports to the Presiuent, 
through the Federal Property Council, 
describing any prGperty or portIon 
thereof wh ich hne not been report~d 
excess to the re~uir~rr.ents of the 
ho1oing vgency end which in the judg
ment of th~ A0~inlstrator is ither 
not ceinq ?ut to optt~u~ U6e and which 
he reco~=enus should be repcrtca DS 
excess property." FP~.I~ SlOl-47.800 
(lI11rch 1915). 

Th~re are, therefore, area of div~rgent jurisdiction under the 
utilization r~vie~ Quthority of G~A ~nd ELM, resocctlvely. But 
despite these several diff rences there in a significent aree 
of Qverlappinq jurio6iction. Fecleral Fegul~tions ir~le~entln9 
E.O. 11124 expressly confer on CSl\ euthcrity ove-r withdrewn or 
reserved lends . See 34 C.~.F. ;231.5 (197~). GSA thus has been 
orciered tc concuct utilization reviewn of with dra_n public 1 nds 
in r.J:pa rently t!',e s fee n~ ann(!r as tho5e coniJuctcd by BL!1. 

The c.1u?l l cation does not end ' th~rer however. In fact, 811 
Federal agencies pcssess u ilization teview ~uthority end re spon
eibility. Fcf]~cting the role of the reoe r~l Pro~erty Council, 
[egul~ticng i n? le~entir.q r.o. 111 24 ~anclatc that: 

a c6eral eqencics sh al l ensure that reel 
prOpE rty holdinSs under th~ir centrol ~rc 
bel nq fully utll iz(?0 1It1 ~ ~re Cei fl~ put to 
opt ireu~ une . ~gencirz ~ha ll conciu ct sys t€~
atic, thorOU~f h rcv i£v5 of thei r rcal p ror;crty 
holo il .S3, at l ea t cnnuelly, to ccte~o rize 
~nd icientlfy property which i 5 no t ~e~Geci, 
is ur:de rut i llzc ~, cr is not beinq put to 
opt l~u~ USE , • * *" 34 C. f .R. 5231.6 (1~75). 
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Similarly, Federal Property Manege~ent Regulations (rpM~) 
5101-47.802 (M£rch 1975)1 also designed to implement E.G. 1172~, 
requ I re that I 

-(a) Execyt!vc aqency annual review. Each 
executi~j ci~e~~~'~hall ~Bk~ ~n - en~~ai 
review of its prope rty bolcinge, which 
review, to the extent o! the p~opcrties 
covered ty the revie~, also ehall con
stitute cornplience with the ennulil 
review recuirernents of Federal M~na~e-
ment Circul~r FMC 73-5 (34 C.F.R. Part 231) • 

• • • • • 
-(3) each executive e~ency chal], ~s a 

result of its annual review, determine 
in its oplnl0n, whether ~ny portion of 
Its property is not utilized, i~ unoer
utl1izecl, or is not being put to opti
mum use. • .. *-

In short, each executive 8gency, each Federal ~~ency, BLM, 2nd 
~SA are ell authorized to make utilization rcvlcwg of lana. 

Moreover, Fcderel Property ~an8qe~ent Regulations (fFH? ) 
5101-47.& 00 et seq., stenoardize uti1i2cticn review procedures 
for all cqenc:iet;~' l"lse Regu lations ~ls{J rr.anciatc coopecc ti on 
between holding agencies and GSA ~hen conducting utiliz ~ tion 
revie\t,·s . See fPhf< SlOI-47.802(b)(3) U1~rch 1975). ELN is to 
coopera te as ~cll. LLM t:~nuel §153~ .41( A ) ,no ( D), reccgnizin~ 
GSA's role under E.O . 11 724 , directs BL~ offici~ls to: 

•• • .. cooperat£ fully with CSA in its 
ccn6uct of the Eurvey. Aleo, recordS Dnd 
inforrration ~ertinent tc the pco~crty , Euch 
as (1) pro~erty recores; ( 2) r.cst re cent 
utilizaticn reviews} £nd (3) ~aps, pl~nE, 
drew inqG, end p lans for use rous t be IT.l:Ioe 
ayai l~ ble for rev iew. R 

Sl~ilarly, P~rt 603 of the Derart~ental ~enual of the Dcpart~ent 
of the Interior direc ts BLH to devclcp and con6uctr 
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. -. • * In cooper~tlon with other bur~8u~ 
end ith other agencies, e wlthcr8~al rev ew 
pro9r~m, * • •• S603.1.2B (July 21, 1971). 

Eut ~lthou~h the st~tut~ ~nd -regulations, wh n re 

• 

together, might theoret ically Inti~ete a coh~sive nd cooperative 
sy~tem of utilizction'revie~s, we fail to fina in £.0. 11724 
or in the rc~ul~tionG pro~ul9ated to effectuate it, such 6n 
Intcn~. Inuee6, ~hile the Crder and GGA'a re~u18t ons und~r 
It define a linear rc18tlon~hip between G~A and holding ~9cncles, 
BLM is net ~cntioneC at all. More specifically, it . is unclear 
to us how E.O. 11124 , issu~rl in 1973, ~ffects eL~' - utl~ization 
review authcrity, -uthority that sprir.gs fro~ legi latton 1iter.11y 
deClldes ol<J. The newer requl tion fail to cefine EL~,'f! role, 
if eny, in the pres(r.t utllizetlon revi w process p~~ned by 
F..C. 11724. 

Accordingly, ~c foresee no legal objections to an udlt 
report rccc!;J~e nclr.q thClt the present uti1izl!tion r view 
sy t~m CC clc~rly cefineG, wit~ particular focu~ u?on DLM'n 
role in view of r.o. 11724. ;hile an ~o~inistrative solution 
In the for~ of joint regulp.tivns issued c'l GSA end ELM ~i9ht 
be cip.si[~blc, \.e ltre without f~ctG to oeterlr.inc th f~lJsibility 
of £uch 6 zclutlcn. A legi l~tivc stat cent by th Congrecs, 
settinq forth f'ederel lane u'Clnc~e~ent pol icy in th ~r€c: of 
utilizetion reviews of ithdrewn public lcnd~, ~nd enco~~assing 
the relationch ips a~ona EL~, GSA , en~ the ho16in~ ~encie&, also 
mi . ht 'prove to ce a ;.;rl:ctical sclution • . hhatever Fprciich you 
may chcosc to pursue, we woulo appreciate reviewln the £gencl~s' 
re sponses to the v i c\\'$ xprf!'~~(tc In ti Is fT.e~orClnduJ , which, as 
you know, WD5 ~ritt~n ~lthout b~nelit cf the ex~cr ise of the 
agencie s £~~lniGtcring the utilizaticn revie~ prcgra~s. ~heir 
rC E~cnses r·,c..y have a be - r i n<j en the pos it ien the (,pnerlll 
Counsel would ccccl"'fJe no to the Ccrept roller General. 

By. Gary Levi 
Robert Gellrran 
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ant Director, C OD - Prank Sub~lusky 

ERALDINE M. RUBAR 
Attorney, OCC - GeralGlne M. P.ub~r 

Dupllat n or Authority to ~ake Utilization Reviews 
of Withdra n Public L ndsl Bureau of Land Hana~e~ent 
and G neral Services drr-inistration (3-114815) 

Cn July 12, 1976, B ttye Wilkinson ot your staff ~8keo 
two ~uestions Bbout the p s&1 Ie ~uplic~tion of Buthorlty 

' bet/een the Durcllu of Lend t1l!n~C?c;.:ent (nLM) end the General 
Services Ad~lnistratlcn (CS ) to ~ake utilization review of 
with6r~wn public lanos. 

CUESTION 1: Does the bur 
authority to ~ake a utilizati n 
lanes held by other ~gencics? 

ANSioiERI Yes. 

~l~n"geJT"e-nt have 
of wlthGr~wn ~ubllc 

QUESTICN 2: Do toth DLM nd GSA H v similar authority to 
m~ke utilizaticn revie~s of w thdrawn pbllc lancs? 

Al~S'~Ena Mh~ ~uthorities for t he r~vie $ di ffer, l:'ut to sor.!c 
exte nt both provi6e for carrying out the E~~' functicn. 

\.. 

A det811ea ~nalysls sup?orting our conclusion is ~t ached. 

Att chr:ent ,,:>' l -, I L 

eel Hr. Cschwerye, CECD 
Hs. t-iilkinsc;.n, C~DD 
lie. Gazci , C~Dt) 

"1 r • Pierson, cee 
Hr. Gellr.-en, C(;C 

"r. r.l~v i, forr.:erly OGc 
Index ~nd FlIes 
Index Digest 




