20 DECISIONS OF THR COMPTROLLER GENERAL

(A-27284)
APPOINTMENTS—PROMOTION S——EFFECTIVE DATE

The appo!ntlng power for the custodlan service of the Treasury Department
being vested In the Becretary of the Treaswry by virtue of sectlon 169,
Revised Rtatutes, may not be delegated to & wsubordinate. .Accordingly,
appointments and promotions in the custodlan service may not be made

effective prior to the date of thelr approval by the Becretary of the
Treasury.

Comptroller General McCarl to the Secretary of the Treasury, July 22, 1929:
Reference is had to your letter of April 13, 1929, as follows:

The receipt is acknowledged of your letter of the fth instant, file “A~HMI,~
121," regarding the administratlve procedure in making appointments, promo-
tions, and transfers of employeea ln the custodlan service of the Treasury
Department, = ’

. All appointments, promotions, transfers, and separations of employees are

approved by the Becretary or the Assistent Becretary in accordance with the
rules and regulations of the United States Clivil Bervice Commlission, :

. Whenavacancyoccursatany!‘edemlhnﬂdlngandthereismangible

register In existence the custodlan proceeds to make a selectlon from thnt‘
register in accordance with clvil-service rmles. Inasmuch as Federal bulldings
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must be operated continnously for the proper conduct of the Postol Service and
other Government uctivities conducting business throughout the Unlted States,
it is not possible to delay to any great extent the assignment of persons to duty
in the several positions. It is therefore the policy for the custodian when he
makes the selection from the regldter to assign the person selected to duty,
prepare 2 nomination on the forma prescribed by the department, and submit
the nomination, accompanied by & copy of the register, personal history, and an
onth of office, to the department through the office of the distriet secretary of
the Civil Service Commlssion, Upon receipt of the nomination through the
proper channels the department examines the same for compliance with exist-
ing law, and If there has been no Irregularities the appointment is approved
from date of oath of office or date of asslgnment to duty In the event such
assignment 1s made prior to the execution of the oath, It may be stated that
tpe Comptroller of the Treasury has held that it {s not necessary for an oath
to be executed upon the date an employee ls assigned to duty, but may be
execufed at any subsequent time,

In the event no clvil-service register i1s In existence, custodians have been
authorized to nominate sultably quoalified persons wirhin the prescribed age
limits for temporary appointment. Assignment to duty i3 made in the usual
manner and the nomination submitted bere through the district secretary the
same as in the case of regular selection from reglsters. Upon recelpt of the
nomination on proper form it 1s approved.

Transfers of employees from one bullding to ancther are approved by the
department effective from date of actual ass‘gnment te duty In the new position,
In connection with transfers from ope department of the service to the eus-
todian serviee actual transfer is not effected until the same has been approved
by the Civil Service Commission, It has occurred where the services of an
employee were essential for the proper care, malotenance, and repair of the
department’s property and in order not to curtail service rendered to the
general public for an employee to be appointed temporarily pending approval
of the transfer,

Befors promotions are made 1t has always been the polley of the department
to nscertain from fts records or those of the Clvil Service Commission whether
an employee is eligible for such promotion before the same {3 agthorlzed. Cus-
todians initiate such action in the larger portion of Instances, but the promotion
is not effective until it has been approved by the departmeni. Increases In
compensstion are likewlse Initiated by custodians and inspectors of the depart-
ment for meritorious service, but do not become effective until approved and in
ne case are siuch increases made retroactlve, such setion belng contrary to
existing decizlons,

The quotntion from Voucher No. 869 in the account of Phillp BElting, referred
to in the second paragraph of your letter, means that the oath of the employee
was execitted on November 27, submitted with the nomination, and that the
appointment was epproved by the departmént on December 7. In connectlon
with the ltem referred to on Voucher No. 382, the “ D. C. December 7" refers
to the approval of the department. This is alsothe ease in connection with the
quotation “ D, L. December 8. R

Employees in the Custodlan Service are assigned for the care, malntenance,
and repair of completed and occupled Federal bnillingg in which are honsged
the Postal Service, Internal Revenue Service, Custordd Service, and other
branchey of the Government service serving the publie. 'Tn order not to Inter
fere with the functloning of these activities and their service to the public it
is necessary that these buildings be operated as eficlently as possible. To
accomplish this 1t 18 necessary t0 have a full complement of employees on duty
during the varfous hours of the day, and with this end In view custodiang have
been aumthorized in Alling vecancies to assign persons to duty sublect to the
approval of the department. In the case of newly created positions cnstodians
are requested to submit nominations but not to nssign the nominees to duty
unti] after the receipt of the approval of the appointment.

If 8 custodian swag unable to asaign a person to duty antll after the depart-
ment hnd approved the appointment, it wonld greatly interfere with the opera-
tion of these bulldings, especlally when there are some bulldings where only
dne employeo I8 assigned and therefore a vacancy in that position over a perlod
of approximately four or five days would greetly interfere with the operation
of the bullding and work & hardship apon the actlvitles quartered thereln,
Thiz wonld alse apply to the larger bufldings where certain extensive mechani-
cal and electrical equipment is In operation snd where it is essentlal that
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qualified employees be on duty at all times in order not to have serions break-
downs and interruptions In the service, You can readily reallze the enormous
trouble that would develop were facilitles for handling the mall or lighting the
post office In clties llke New York, Chleago, Philadelphia, and Boston inter-

rupted by reason of the fact that vacancies exlsting could not be fmmediately
Alled, ’ .

The appointing power in the various executive departments and
buresus thereof is vested in the head of the department by section
169, Revised Statutes, and in the absence of specific statutory au-
thority therefor may not be delegated to a subordinate. 26 Comp.
Dec. 444; 27 id. 856; 21 Ops. Atty. Gen. 356; 4 Comp. Gen. 675;
and Burnap v. United States, 252 U. S. 512, - '

No general statutory authority is found authorizing you to dele-
gate to the custodians of public buildings authority to appoint or
promote employees. The matter of making appointments in the
Infernal Revenue Service and the Public Health Service effective
prior to their approval by you was made the subject of decisions by
this office reporl:e(t»j,n 8 Comp. Gen. 559 and 4 id. 675, notwithstand-
ing said decisions, it is-apparent from the records of this office and
from your letter, supra, that such a practice still obtains in the
custodian service. Pooh

As illustrative of such illegal practice, attention is invited to the
payment made by Phillip Elting, collector of customs, to Michael
Serletti for the period, November 19 to December 6, 1928, at the
rate of $2,560 per annum. . Serletti was previously employed as
asgistant engineer in the old Appraiser’s Warehouse Building at
$2,300 per annum, and on November 19 was recommended for em-
ployment as acting chief engineer, new Appraiser’s Stores Building,
at $2,500 per annum, which recommendation was not approved by
you until December 6, 1928. Nevertheless, the employee was paid
at the increased rate from November 19. In a leiter dated May
27, 1929, from the executive officer of the Office of Supervising
Architect, Treasury Department, it is sought to justify this as due
to an emergency, and it is stated that the employment as acting chiet
engineer was temporary duty, pending the appointment of a perma-
nent chief engineer .from the civil-service list, Serletti not being
eligible for such appointment. This payment was in direct contra-
vention of section 1764, Revised Statutes, which provides:

No allowance or compensation ghall be mede to any officer or clerk, by resson
of the discharge of duties which belong to any other officer or clerk in the
same or any other department; and no aliowance or compensation shall be

made for any extra services whatever, which any officer or clerk may be re-
quired to perform, unless expresaly authorized by law.

In view of all the facts and circumstances appearing, credit for the
payment so made to Serletti will be-allowed. in this instance, but
practice of making appointments and promotions effective re
tively—that is, effective on a date prior to the date of your approvsl



