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Associate Director, ID - J/. E. Mileate f̂Pl. |"', 

SUBJECT: Legality of Using Trust Funds to Supplement Appropriation 
Limitation on the Inter-American Foundation (Code 43672) 

During fiscal year 1974, the Inter-American Foundation (a U.S. 
Govermnent Corporation), obligated funds in excess of the program 
limitation established in its appropriation act by utilizing money 
obtained from the Social Progress Trust Fund ,''̂  which is administered 
for the U.S. by the Inter-American Development BanV (an international 
organization). Each year the Congress places a limitation on the 
amount available to carry out the Foundation's authorized prograa. 
We need to know whether the Trust Fund money utilized by the Foun­
dation was a part of the Foundation's program that was subject to 
the limitation. 

The Foreign Assistance Act of 1969 established the Inter-
American Social Development Institute, no;̂  called the Inter-American 
Foundation. Financing was provided through the transfer of $50 
million previously appropriated for the Agency for International 
Development. Each year the Congress has established a limitation 
on the amount it believes is necessary to carry out the Foundation's 
authorized programs. The limitation was $10 million for fiscal year 
1971, $10 million in fiscal year 1972, and $5 million in 1973. 

For fiscal year 1974, the Foundation asked the Congress for $15 
million. However, the Congress authorized the Foundation to make 
such expenditures within the limits of funds available to it and in 
accordance with the law as may be necessary in carrying out its 
authorized programs during the current fiscal year, provided that 
not to exceed $10,000,000 shall be available to carry out the 
authorized progra.-ns during the current fiscal year. (Pub. L. No. 
93-240, Stat. 1051.) The Foundation actually obligated a combined 
total of $15,7 million -- $5.7 million in excess of the congressional 
limitation. All the excess consisted of obligations of funds 
obtained from the Social Progress Trust Fund. 
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The Trust Fund monies were acquired as a result of the Foreign 
Assistance Act of 1973 (Pub. L. No. 93-189, Stat. 734) which contains 
a provision directing the President or his delegate to seek a revision 
of the Social Progress Trust Fund Agreement to provide for the 
periodic transfer of a portion of the repayments of the Trust Fund to 
the Inter-American Foundation. The Foundation and the Bank signed an 
agreement on December 20, 1973, granting the Foundation up to $5 raillion 
in local currencies from the Triist Fund in fiscal year 1974 and up to 
$25 million in the three subsequent fiscal years. (See attachment 1..) 

The Bank President told the Foundation that the Bank would have 
no objection to the auditors of the U.S. Government treating funds 
made available under the agreement in the same manner as monies 
appropriated by the Congress for the Foundation. (See attachment 2.) 

The Social Progress Trust Fund was established under an agreement 
between the U.S. Government and the Iiiter-American Developmetit Bank 
(see attachment 3.) There have been two aradnements to the agreement 
(see attachments 4 atid 5). The Bank administers the Fund to carry 
out the program authorized under the Latin American Development Act 
of 1961 (22 U.S.C. 1942 and 1943 (1970)). 

The hearings on Foreign Assistance and Related Agencies 
Appropriations for 1975, before a subcommittee of the Committee on 
Appropriations, House of Representatives, contain several references 
to the Foundation's use of the Trust Fund. For examples, see pp. ISl, 
182, 225, 226, 232, 241, 244, 245, 246, 250, 251, 252, 270, 442, and 
443. Similar discussions were not possible during the fiscal year 
1974 hearings, however, because the Foreign Assistance Act of 1973 
had not yet been passed. 

The Foundation's General Counsel, on September 12, 1974, issued 
an opinion on the authority for expenditure of Social Progress Trust 
Fund monies above and beyond spending liraits set by Congress. He 
concluded that the Trust Fund's money was not subject to the con­
gressional spending limitation (see attachment 6). 

We question the validity of the Foundation's main arguments 
stated on page 1 of attachment 6 on the following grounds. 

A. The Government Corporation Control Act requires that 
each corporation submit its proposed program to the 
Congress for review and approval. Accordingly, the 
Congress clearly has the right to establish annual 
limitations on the size of all government corporation 
prograas, and has been doing it regularly. 

! 
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B. The Foundation is not acting in the capacity of agent 

for the Inter-American Development Bank. On the 
contrary, the Bank was acting in its capacity of agent 
for the U.S. when it transferred Trust Fund monies to 
the Foundation. The agreeraent covering the transfer 

! of funds consisted of the principal (the U.S. Govern­
ment) authorizing its agent (the Bank) to return Trust 
Fund monies to the U.S. Government (the Foundation) 
under conditions which relieved the Bank of responsi­
bility for the transferred funds, and accordingly, the 
Foundation has now become the U.S. Government agency 
responsible for administering the returaed funds. 

C. Although the transferred funds are now being used for 
the second time, the funds continue to be ot.7ned by 
the U.S. governnent and the Foundation is using those 
funds to conduct its program, as authorized by the 
Congress. The annual program limitations set by the 
Congress on corporate activities are not restricted 
to funds appropriated by the Congress for the year 
being limited. 

D. The alleged concurrence by OMB is irrelevant. 0>B lacks 
the authority to decide whether Congress has the right '""̂  
to place limitations on the Foundation. 

Please advise us on (1) whether the Foundation is accountable to 
the Congress or to the Inter-American Development Bank for the Trust 
Fund money madtf available for its use, acid (2) whether thfe Foundation 
violated the law in using the Trust Fund during 1974 by exceeding its 
program limitation. We would appreciate an early reply so that ue can 
process our report to the Congress on examination of the Foundation's 
financial statements for fiscal year 1974. 

Attachments 
1. SPTF Agreement, dated 12/20/73 
2. Bank President's letter of 12/20/73 
3. SPTF Agreement-1961 
4. SPTF Amandment-1964 
5. SPTF Amendment-1966 
6. Foundation Counsel's opinion 

_^7. GAO report-1972 / J ̂ > 75" 
g. GAO report-1973 '' " 

,01 y?* 
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Indorsement 

D i r e c t o r , ID 

Returned. The Inter-American Foundation (hereafter "Foundation") 
operates under section 401 of the Act approved December 30, 1969 
(the "Inter-American Foundation Act"), Pub. L. No. 91-175, 83 Stat. 
821, as amended, 22 U.S.G. § 290ff(1970 and Supp. Ill, 1973). The f 0^^^ 
Foundation is ari agency of the United States and a body corporate /̂ •yOD^P) 
subject to the provisĴ pnsoĴ ,̂Jtha__Goj;e£r̂  Control Act 
See 'sections 401(a)^aiKrTtTl >;bl̂ Pub̂ _Ĵ Ĵ|ô _9]̂ 7 5 _.__ S^ 
provided as the basic source for financing the FoundatlonT's operations 
an amount not to exceed $50 million in foreign assistance funds for 
fiscal years 1970 and 1971, to remain aviailable to the Foundation until 
expended. 

of//the Govemraent Corporation Control 
i7,V848^1970), the Foundation is 

Under sections 102 and 103 
Act, as amended, 31 U.S.C. §§ 847, 
required to prepare annually, for submission to the Office of Manage­
ment and Budget and transmittal to the Congress as part of the 
President's budget, a business-type budget setting forth its budgetary pro­
gram for each fiscal yaar. Section 104 of the GovGmment Corporation 
Control Act, as amended, 31 U.S.C. § 849^(1970), provides in part: 

"The Budget programs transmitted by the President 
to the Congress shall be considered and legislation 
shall be enacted making necessary appropriations, as 
may be authorized by lav;, making available for expendi­
ture for operating and administrative expenses such 
corporate funds or other financial resources or limiting 
the use thereof as the Congress may determine * * *." 

Title I of the Foreign Assistance and P̂ elated Programs Appropria­
tion Act, 1974, approved January 2, 1974, Pub. L. No. 93-240,^7 Stat. 
1049,., 1051-52, provided as follows with respect to the Foundation: 

"The Inter-American Foundation is authorized to 
make such expenditures within the liraits of funds 

. available to it and in accordance with the law, and 
to make such contracts and cominitir.ents without rê ârd 
to fiscal year liraitations as provided by section i04 
of the Government Corporation Control Act, as amended 
(31 U.S.G. 849), as may be necessary in carrying out 
its authorized programs during the current fiscal year: 
Provided, That not to exceed $10,000,000 shall be 
available to carry out the authorized programs during 
the current fiscal year." 

4 -
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Tlie abovs-quotcd provision is unquestionably valid as an exercise of 
the auf.hority contained in section 104"l\Of the Governnent Corporation 
Control Act. Thus the only real i.ssue is whether the. $10 o.illion 
limitation containcid therein encompasses amounta made available to 
the Foundation for fiscal year 1974 from the Social Progresg Trust 
Fund (SPTF). For the reasons stated hereinafter, we believe that 
i t dO'3.3. 

Initially we note that the. appropriation act provision is by 
it3 terras comprshcnsiv.-;!, raferrluj^ to "siich exrpr^nditures within the 
linits of f\inds av.iilable to" the Fo-undation "as may b« necessary 
in carrying out it.'3 authorized programs," and limiting to $10 laillion 
tha ainount which "shall be available to csrry out the authorized^ 
progr-ins" of the Foundation dur.in.̂  fiscal year 1974. Tiiere appears 
to be no question but that the SPTF amounts ware in fact used during 
fiscal ysar 1974 to carry out the Foundation's authorized progrwas. 
See discission infra. 

Tlie transfer of SPTF aiiiounts to the Foundation wa.̂  accomplished 
pursuant to section 36 of the Foreign Assistance Act of 1973, approved 
December 17, 1973, Pub. L. Ho. 93-189, 87 Stat. 734, 22 U.S.C. § 1942' 
note (Gupp. Ill, 1973), which provides in part: 

."(a) The President or his delegate shall seek, as 
soon as possible, a revision of the Social Progress 
Trust Fund /î irtGrnent (dated June 19, 1961) between the 
United Statss and the Inter-American Development Bank. 
Such revision should provide for the— 

"(1) perio.'3ic transfer of unencumbered capital 
rasourcas of such trust fimd, and of any future repay-
tnants or other accrtials other/fise payable, to such trust 
fund, • to tho Intor-z-juerican Foundation, to be adminis­
tered by tha Foundation for purposes of part IV of the g . 
Foreign Assistance Act of 1969 (22 U.S.C. 290f and \ ) ^ Aif 
following) * * *," ^ ^ ^1 '̂  

^uiUli CongrcsL'.ional con;5idor.ation of Pub. L. No. 93~189yand the 1974 foreign \ ^ f ^ 
assistance appropriation act overlapped to a large extent; and it appears 
that neither piece of legislation was specifically considered in terms 
of the other for purposes here relevajit. Ue find nothing in sec­
tion 36^of Pub. L. No. 93-189 or its legislative history which indicates 
a design to siipersede or modify the appropriation act limitation; nor 
do we believe that such a result arises by implication. Section 36^ 
,of Pub. L. -Mo. 93-189 d.^rives originally frora the version of this legis­
lation reported by the House Commlttes on Foreign Affairs.. The 

- 5 - -A. 
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Committee explained this section (section -29 of the reported bill) 
in part as follows, H. Re.pt. No. 93-388 (1973), at 68-70: 

"The aim of this section is to insure the contliuting 
use of funds authorized for the purposes of the Latin 
/ijcierican Development Act of 1960 for Gocial development 
in the Western Hemisphere. 

"Follov/ing congressional passage and funding of the 
Latin /Anerican Developtiient Act, the United States in 
1961 entered into an agreement with the Inter-Anerican 
Development Bank (IDB) to administer for the Unltad States 
a Social Progress Trust Fund (SPTF). In subsequent years 
the IDB loaned virtually all of the funds provided by 
Congress for the purposes of the Latin American Develop­
ment Act. Subsequently, the IDB decided to discontinue 
substantial use of SPTF and, with U.S. approval, has 
diverted loan repayments to the IDB's Fund for Special 
Operations. IThile this use has permitted maintenance 
of value of the local currencies repaid under SPTF loan 
agreements, the volume of local currencies flowing into 
the IDB is expected to substantially exceed the Bank's „ 
needs in the years ahead. * * * 

"The committee finds that these funds should be 
utilized more directly for the social development purposes 
for t-'hich they were originally intended, that they are sub­
stantially excess to the needs of the IDB, and that use of 
tiie funds directly by the United States, particularly 
through the Inter-i'iiaerican Foundation, can more effectively 
accomplish the goal of promoting social developraent in 
Latin Anerica and the Caribbean. 

"In seeking re'/ision of the Social Progress Trust 
Fund Agreement, the comraittee recognizes the need for an 
orderly and gradual change in the use of SPTF funds. This 
section specifies that the transfer and use of fimds should 
be in.proportions agreed to by the United States and the 
IDB. In addition, the coramittee recognizes the advisability 
of continuing to have the IDB act as recipient for all SPTF 
loan repayments. 

- I - ^ 
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"The conaittee, through this section, does not 
aeak to axci:.apt any agency from the normal bud;";et process. 
It i s expected that the Office of '-lanagemsnt and Budget 
will coordinate the use of fund.g to be tr.insforred by 
the IDB. The C0:xr.ittae intends, how.iver, that funds 
continue to be usaJ pritnarily for social development. 
Ia 1969, ths committee supported establishment of the 
Inter-American Gocial Development Institute, now knovm 
as the Iatsr--A.T:erican Foundation, for just such a purpos.'i. 
It is the co2;!d.ttes's VIEW that, to the extent fc^asible, 
the purpose of this section can h a s t be accomplished by 
transfer of a substantial and gradually increasing 
proportion of SPTF funds to the Inter-American Foundation 
to be used for the purposes for which it was established." 

Tlie essential purpose of section 36)(was to have SPTF "reflows" put to 
direct uae by, a?Eong other things, applying them as a second authorized 
source of financing for the Foundation, i_.e., in addition to the fiscal 
years 1970 and 1971 foreign assi.<3tanc3 funds originally providad in the 
Foundation's charter. Thus it is clear from the language of sec­
tion 36, the abova-quoted explanation by the House Committee, and the 
implementing agreement bet'.7sen the Inter-AT-;'.erican Development Bank 
and the Foundation that the transferred SPTF amounts become, for all 
practical purposes here relevant, financial resources of the Foundation, 
to be used in the same manner as its other resources. 

As stated previously, the transfer of SPTF funds to the Foundation 
does not, in our view, affect the 1974 appropriation act provision. 
The $10 laillion expenditure limitation ccntained .in the appropriation 
act applies, as stated therein, to limit the Fourid.at:'.on's actual use 
of authorized funds during fiscal year 1974. Accordingly, it is not 
directly concerned vrLz'n the particular a'aount cf the Foundation's 
authorized financial resources as such. In fact, the Foundation had 
authorised resources well in excess of $10 million at the time the 
appropriation provision was considered and prior to enactraent of 
section 36/of Pub. L. iio. 93-139. Conversely, it seems clear that 

:"fbA 
section 36>̂ of Pub. L. No. 93-189, w^ile increasing the Foundation's 
authorized resources, \>aG not intended to augraent particular fiscal *J?̂ 7s-)/rW 
year expenditure Ir-TiitCuions. Tliua tlia r.ou.-3a Coniiittse report, as ^<^j3lF/ 
quoted previously, expressly disclaimed an intent "to exempt any agencj^v n t/ ' 
from the normal budget process." Since under sections 36(b)̂ f'arid "(cy?^-^'^ /* itC 
the aiiiount of SPTF funds transferred to the Foundation is discretionary, ('̂ 'j|>> 
treating such transfers as outside of the appropriation act limitation •'/ J 
would constitute a de facto cxesiption fron the normal budget process , 
applicable to the Fo'ondation, 

7 -
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In addition to the foregoing, we agree generally with your 
analysis of the four points raised in the September 12,; 1974, 
memorandura by the Foundation's General Counsel to support his con­
clusion that the SPTF funds are not subject to the expenditure 
limitation. ' ' 

With reference to your specific questions, we believe that the 
Foundation is accountable to the Congress for the use of SPTF funds 
made available to it (irrespective of any responsibility which it 
may also have to the Inter^American Development Bank); and that such 
fund.s are subject to the Foundation's .1974 expenditure limitation of 
$10 million under Pub. L. Ho. 93-240./- We further believe, therefore, 
that the Foundation violated Pub. L. Ho. 93--24'0î by exceeding the 
expenditure lir.itation. Since this litiitation fixed the amount of 
budget authority available to the Foundation during fiscal year 1974,' 
it is our opinion that, by e::caeding the limitation, the Foundation 
also violated Bubsection (a) of the so-called "Antidsficiency Act," 
R.S. § 3679, as amended, 31 U.S.C. § 665^(1970), insofar aa it provides: 

"No officer or employee of the United States shall 
make or authorize an expenditure from or create or 
authorize an obligation unier any appropriation or fund 
in excess cf the amount availabls therein * * *." , 

Tne Foundation's 1975 fiscal ysar budget vas based on a projected 
total.of $20 "niillion to be u-ace up of $10 million from the $50 million 
authorized by 22 U.S.C. 290£(s) and the ramsinder from reflows to 
the SPTF established pursuaxit to section 36 of the Foreign Assistance 
Axt oi 1973. As presented in your sub-Ma sion, this proposed fiscal 
year 1975 funding is fully developed in the hearirigs before a sub­
committee of the Committee on Appropriations, House of Representatives, 
93d Congress, on the Foreign Assistance aud Pvelated Appropriations . 
for 1975, part 1, pp. lSl-182, 225-226, 232, 234-235, 250 and 252. 
Tlie mare praEsentati.on of such a budget for fiscal yeĉ r 1975 did not 
of course altar the restrictions which applied for fiscal year 1974 
and the disclosure in t̂ .ô e Vieariags that ia fiscal yoar 1974 $5 million 
of SPTF monies had already augmented the congressionally set 1974 
ceiling of $10 million did not constitute congrea!!ional authority or 
for that rtatcer, cotiuiiittee acquiescence, in funding which exceeded 
the fc.s tab lished fiscal year ceiling. In point of fact. Chairman Passman 
raised the very issue here considered and made his position on the 
matter cle.ar by characterizing this fi.uid:liig as a subterfuge. See 
HeariugiB id. 225. 

- 8 -
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We assume that the conclusions expressed herein will be used in your 
report concerning the Foundation for fiscal year 1974 pursuant to 
section 106 of the Government Corporation Control Act, 31 U.S.C. 
§ 851.i^In vievj of our conclusion as to an /Antideficiency Act violation, 
V7e also suggest that this matter be separately referred to the 
Foimdation and to the Office of Mariagement and iiudget for a formal 
report to the President and the Congress pursuant to subsection (i)(2) 
of that act,-31 U.S.C. § 665(i) (2). f'See 35 Comp. Gen. 356)^(1955). 

Paul G. Demblinfi 

Paul G- Dembling 
General Counsel 

Attachincnts 
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