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Messrs. Joe Johnson and Paul Francis of your staff have asked for our
views on two Nstional Aeronautics and Space Adminigtration (N254) funding
procedures as set out below.

The initial question relates to the extent NASA may be permitted to use
interchangeably the three separate appropriations it receives, NAZA author-
izations and appropriations fall under the broad headings of Research and
Development, Conatruction of ¥Facilities, and Regearch and Frograrm Manage-
ment. See, Department of Housing and Urban Development~Independent
'gencies Appropriation Act, 1577, Pub. L. No. 84-378, ¢0 Stat. 1131-1102,
and the National Aeronautica and Space Administration Authorization Act
of 1877, Pub. L. No. 94-307, 877-78.%/

It wag said that in at least One instance NAS‘ has funded a single project
~with two different appropriations. For exambple, fire protection services at
‘mogt NaSA facilitieg are funded from the Research and Program Management
(R&PM) appropriaticn. However, fire protection services at one N84 in-
stallation are funded from the Research and Development (R& D) appropriation,
Inasmuch ag NASA's explanation for this practice has not yet been golicited :
{per agreement with your staff), and there is no indication of whether gin:i- §
lar practices have been followed with respect to other line itema, we are
unable to provide criteria by which it may be concluzively determined whether
any given project may be simultaneocugly funded from two separate appropri-
ations. Neverthelegs, @ review of the authorizing and appropriation legisla~
tion should provide a general legal framework for agsessing NAS” funding
practices.

The annual NAiSAa suthorizetion actis are structured in such a way as to
generally limit the use of approuriztions made thercunder to the line-itern

*{ The provigiong of the 1978 NAS, authorization and anpropriation acts
are generally similar to the 1877 provisions discussed herein. See
Pub. L. No. §5-76 {July 39, 1377}, 01 Stat. 312: Pub. L. No. §5~118
{October 4, 1877), 91 Stat. 1873, 1080%“81.
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wever, the authorization acts do provide some flexibility to transfer
s from one appropriation to snother and t0 "reprogram’ funds within

n appropriation.

The term "reprograming” customarily refers to the application of appro-
ationsg within a particular account to purposes, or in amounts, other than
ge justified in the budget submigsions or ctherwise considered or indicated
congresaional commitiees in connection with the enactment of appropriation
lation. The appropriations committeesg of the Congress, and in some
authorizing committces as well, have over the years imposed require-
entg for notice and/or approval of reprogramings. While thege requirements
ed not necessarily derive fram statute, section 4 of Pub. L. No. 94-307,
Stat. 680, specifically providea:

"Notwithstanding any other provision of this Act--

(1) no amount appropriated pursuant to this Act may
be used for any program deleted by the Congress from
requests as originally made to ecither the House Comit-
tee on Science and Technology or the Senate Committee
on Aeromautical and SpaceSciences, %/

{<) no amounts appropriated pursuant to this Act may
be used for any program in excess of the amount actually
authorized for that particular program by sectiong 1(a)
and l{c), and

(3) no amount appropriated purauant to this Act may
be uged for any program which has not been presented
to or requested of either such committee.

unless (4) 2 period of thirty days has passed afier the receipt
by the Speaker of the House of Representatives and the Presi-
dent of the Senate and each such committee of notice given by
1¢ Adminigtrator or his designee containing a full and com~
plete statement of the action propoged to be taken and the facis
and circumstances relied upon in gupport of such propoged
action, or (B) each such commitiee before the expiration of

Section 4 of Pub., L. No. 85-78 {July 30, 1979}, supra, the 1873 Na

. authorization act is identical except that the name of the applicable Senate
Committee has been changed to the "Senate Commiitee on Commerce,
Seience, and Transportation, ”
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such period has transmitted to the Administrator written
notice to the effect that such committee has no objection to

the proposed action. "

- Thesge statutory reprograming procedures are of course, legally bind-
ing and NASA appropriations are not available for expeanditure in a manner
inconsistent with section 4. The only express transfer and reprograming
authorities contained in the Act apply specifically to the use of R&D or R&PM
" funds for construction purposes; variation in "Congtruction of Facilities"
 amounts; and transfer of R&D or R&PM funds to the "'Construction of Facil-
ities" appropriation. See Pub. L. No. 24-307, sections l{g), 2, and 3,
g0 Stat. 678, ‘ '

The appropriations for "'Construction of Facilities'' provide the funds

" required for the construction of buildings, laboratories, launch and test

 facilities, or alterationg or additions to these facilitiea, necessary to carry

out the experimentation, research, and development for NASA's programs.
See Pub. L. No, 84-378, 90 Stat. 1102. In figcal year 1661 and previous
years this category wag called "Consiruction and E uipment."” This has now

~ been changed to "Coastruction of Facilities. ' The change reflects the deci-

 glon by NASA to fund from the R&D appropriation those items of equipment

- which are unconnected with construction, even though they may exceed

 $:50,9000 in cost. Items of equipment associated with construction, regard-
léss of the cost, continued to be funded from the "Construction of Facilities”
appropristion. S. Rep. No. 475, 87th Cong., lst Sess. 66 (1861}, on the
1982 NASA authorization act, Pub. L. No. 87-98 (July 21, 1861), 75 Stat.
218.

¥ e are aware of no provision in either the autharigation or the appropri-
‘ation act which could be construed to permit NASA to transfer ''Construction”
funds to ancther appropriation or to expend them for a purpose falling within
¢ purview of either the R&D or the R&PM appropriation. Section 2 of Pub,
« No, 94-307 does, however, provide liinited reprograming authority
ereby the NASA Administrator may at his digeretion, increase by as much
10 percent any "Construction of Facilitieg" line-itemn project amounts
iorized under subsections 1{b)}{1)-1(b)(i7) of Pub. L. No. 94-307 so.long
y the total cost of all specified construction projects does not exceed the
tal of the amounts authorized for "Construction of Facilities."” Section 2
- also provides that amounts authorized for the construction of facilities
- specified in subgections 1{b)}{1 }=1{bX.7) may be increased by up to 25 per-
- cent if the Administrator or his designee firat reports the eircumstances

of the increase to the requigite House and Senate committee,

Thig limited authority to reprogram expenditures within the "Construc-
§m of Facilitieg" appropriation may not be construed as authority to transfer
Caastruction' funds to one of the other two NASA appropriations.

-3-




184812-0. M.

‘Section 1(d) of Pub. L. No. 34-307, 80 Stat. §78, authorizes the use
the R&D sppropriation for (1) items of a capital nature, except land ac-
gition, which may be required for the performance for research and
relopment contracts, and (2) purchase or construction of additional
jearch facilities under grants to non-profit institutions of higher edu-
{on and non-prafit organizations whose primary purpose ig the conduct
gcientific research. When the eastimated cost of any major facility,
luding collateral equipment, exceeds $750, 000, section 1{d) requires
¢ the NASA Adminigtrator notify the Committee on Science and Tech-
of the Houge of Representatives and the Committee on Aeronantical
pace Sciences of the Senate (the new Committee on Commaerce, Sci-
and Transportation) of the nature, location, and estimated cost of
facility,

commenting on the nearly identicsl "reprograming’ provigion con-
d in the National Aeronautice and Space Adminisiration Authorigation
or fiscal year 1963, Pub. L. No. 87-584, section 1{c), 78 Stat. 382,
aid in B-151157, June 10, 1983, that the oaly statutory restriction on
provigion's reprograming authority is that the facilities comnstructed

h R&D funds "must be required for the performance of research and
elopment contracta.' However, it must be noted that this authority to
» R&D funde for what might generally be considered {o include construc~
n purposes doea not constitute a transfer of funds from R&D to "Coa-
uction of Facilities.” It merely makes R&D funds available for certain
D related construction purpoges.

‘Bectioa 1(g) of Pub. L. No. 94-307, 90 Stat. 879, provides that minor
congtruction up to $25, 000 per project and facility rehabilitations and
difications up to $50, 000 per project may be performed under the R&D

| the R&PM appropriations. Also, either type of project up to an egti-
ted coat of $250, 000 could be accomplished from R&D funds to satisfy
foreseen programmatic needs."” Although expenditures made pursuant
section 1(g) may be for work which is very similar to the work author-
ed under the “Construction” appropriation, section 1{g) is not autharity
NASA to transfer R&D and R&PM funds to the ''Congtruction’ appropri-

23 R&D and R&PM funds available for certain comstruction purposes
ch would otherwise have to be funded by the "Conatructicn of Facilities"
o6, This does pot mean that NASA can make expenditures for
ilities using R&D o R&PM funds which graperly ghould have been pro-
ed under the "Construction of Facillties” appropriation by giving the
“unforeseen programmstic need' an unregsonable construction. An
jugtified expenditure for construction from these funads would arnount
2 unauthopized transfer.

 Section 3 of Pub., L. No. 84-307 expressly authorizes the transfer of
me-half of 1 percent of R&D appropriations to the "Construction of Facil-
ities" appropriation, o be availzble afler transfer for reprograming in

on. Asa in the case of gection 1(d), discussed above, thig authority merely
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cordance with the reprograming requirements of that section. Other
gection 3, we find no authority {or reprograming or transfer of funds
om either the R&D or the R&PM appropriation.

" The R&PM authorization (section 1{c} of Pub. L. No. 94-307) provides
» (.} the civil service employees needed to perform in-house regsearch,
logy, and test activities; and to plan, manage, and support the R&D
masa; and (:) the other elements of operational capability of the labo-
and facilities such as utilitles; logistics support, maintenance,
ation of facilities; and technical and administrative support., H.R.
. 94-897, 162~166 (1976), lists and defines five functional cate-
ries composing the 1877 R&PM budget estimate. Under the functional
tegory for ""Maintenance and Related Services,' custodial services are
ed to include "janitorial, laundry, guard and gecurity, fire protection,
refuse handling services." Id. at 165. (Emphasis added,] Accordingly,
ppears that fire protection sérvices for all NASA installations must be

d from the R&PM appropriation. We know of no authority which would
fy the interchangeable expenditure of R&D and R&PM funds for this
oge. However, we cannot definitively speak to this isgsue without

A\'a8 views.

The second question is whether NAS4 may, in lieu of deposit to mis-
ellaneous receipts, retain payments Ifrom foreign countries for uge of
"1.andaat" data. During the Senate appropriations hearingsa for fiscal
ar 1978, NASA responded to this question by stating that it retained
payments to offset Landsat costs "under reimbursable authority con-
ned in the National Aeronautics and Space Act.” NASA officials have
ormally advised us that the apecific authority to which they referred

8 contained in gection 203{(c)}{5) of the National Aeronautics and Space
\ct of 1858, as amended, 42 U.S.C. A. § 2473(cX5).

Subsection 203(cN5) provides in part that NAS4 is authorized--

"# % * to enter into and perform such contracts, leases,
cooperative agreements, or other transactions as may be
necessary in the conduct of its work and on guch terms as

it may deem appropriate with any agency or instrumentality
of the United States or with any State, Territory, or pos-
session, or with any political subdivision theredaf, or with
any person, firm sssociation, corporstion, or educstiocasl
ingtitution. * * %"

In addition, subsecticn 203(c)(8) authorizes NASA--

"to uge, with their consent, the services, equipment, per-
sonnel, and facilities of ¥Federal and other agencies with or
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without reimbursement, and on a similar bagig to cooperate
with other public and private agencies and instrumentalities
in the use of services, equipment, and facilities. Each de-
partment and agency of the F ederal Government ghall coop-
erate fuily with the Administration in making its services,
equipment, personnel, and facilities available to the Admin~
istration, and any such department or agency is authorized,
notwithstanding any other provision of law, {0 transfer to or
to receive from the Administration, without reimbursement,
aercnautical and space vehicles, and supplies and equi?ment
other than adminigtrative gupplies or equipment * * %,

In B~188707-0. M., August 13, 1973, we concluded that these provisions
onatitute ''ample authority” to enter into cooperative sgreements with foreign
tieg to perform launching and related services. In B-168707-O.M.,

gy 11, 1970, we held that reimburgements received purauant to cooperative

tion involved. Accordingly, it is our view? that the reimbursements re-
ived from Landsat properly may be credited to the appropriations from
h the funds were expended.




