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SUBJECT: Request for an Opinion on the Legality of Crediting
Reimbursements to the Appropriation Year Collected
and on Other Matters Related to Congressman Mahon's
Request of May 31, 1974 (B-179708)

Reference is made to Mr. Kensky's letter of July 23, 1974,
which transmitted a request from the Chairman of the House Appro-~
priations Committee asking that you rule on the legality of applying
collected reimbursements to the current appropriation.

On August 19, 1974, members of my staff met with Mr. Henry Wray
of your office to discuss this request in more detail. In accordance
with the agreements reached during this meeting, we are requesting
legal opinions on the following additional issues relating to the
Chairman's request:

1. Deobligation and Write Off of Obligations and Receivables,
The balance of the Navy's Operation and Maintenance M account con-
sists only of unpaid obligations and accounts receivable from the
current lapsing appropriation account, together with the total of
unpaid obligations applicable to foreign national employees. The
policy of recording only the current lapsing year obligation and
receivable amounts in the M account will also be applied to the
RDT&E and Procurement appropriations which are lapsing for the first
time during fiscal years 1974 and 1975, respectively. All lapsed
unpaid obligations and receivables, other than the aforementioned,
were or will be deobligated or written off by the Navy. If an
amount deobligated is subsequently paid, the Navy makes a simultane-
ous obligation and expenditure. When receivables which were
previously written off are collected, a simultaneous earning and
receipt are recorded.

We also found that the Army writes off all accounts immediately
after lapsing. Subsequent collections are treated as a reduction
of M account disbursements,
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Section 1311(b) of the Supplemental Appropriation Act of 1955
(31 U.S.C. 200) provides that:

"Hereafter, in connection with the submission of all
requests for proposed appropriations to the Bureau of the
Budget, the head of each Federal agency shall report that
any statement of obligations furnished therewith consists
of valid obligations as defined in subsection (a) of this
section.”

Section 1311(c) provides that:

"Each report made pursuant to subsection (b) of this
section shall be supported by certifications of the officials
designated by the head of the agency, and such certifications
shall be supported by records evidencing the amounts which
‘are reported therein as having been obligated, Such certifi-
cations and records shall be retained in the agency in such
form as to facilitate audit and reconciliation for such period
as may be necessary for such purposes. The officials designated
by the head of the agency to make certifications may not
redelegate the responsibility."

Section 1311(e) provides that:

"Any statement of obligation of funds furnished by any
agency of the Government to the Congress or any committee
thereof shall include only such amounts as may be valid
obligations as defined in subsection (a) of this section."

We believe that the Navy's deobligation of unpaid obligations

and the write off of receivables by the Army and Navy in the M account
do not meet the intent or reporting requirements of section 1311.

Navy officials contend that obligations and receivables which have
been in the M account for a year are probably not valid. We agree
that amounts which are no longer valid should be deobligated or
written off. We believe, however, that this action should be based

on & review of the unliquidated obligations and accounts receivable
and not on an arbitrary determination that certain amounts are no
longer valid.

2. Use of "Free Assets.” 31 U.S.C. 686(b) as amended provides
that: :

"Where materials, supplies, or equipment are furnished
from stocks on hand the amounts received in payment
thereof shall be credited to eppropriations or funds, as
may be authorized by other law, or if not so authorized,
so as to be available to replace the materials, supplies,
ot equipment, except that where the head of © suc]
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that such replacement is not necessary the amounts
paid shall be covered into the Treasury as mis-
cellaneous receipts."”

The Surveys and Investigations Staff of the House Appropriations
Committee issued a report on the management of M and related Surplus
Fund accounts in the Federal. government, a copy of which was pre-
viously provided to Mr. Wray. As discussed on page 39 of the report,
the Department of Defense financial accounting systems are not designed
to identify those reimbursements from the sale of stock on hand that
are not used for replacement purposes. The military services use
reimbursables from inventory items that are not replaced in the same
manner as other reimbursements. For example, in the Air Force when
a customer order is filled from inventory on hand, without concurrent
replacement of the inventory, the resulting reimbursement represents
a "free asset" to the reimbursed appropriation and is programed and
used to fund direct expenses.

~ The Surveys and Investigations Staff report states the officials
of your office acknowledged that to comply with 31 U.S.C. 686
reimbursements arising from transfers of materiels, supplies or
equipment from stock on hand, if not used for replacement of the
{tems transferred, should be deposited in “the Treasury as miscellane-
ous receipts.

Our discussions with military service officials, however, have
raised several questions concerning the intent of 31 U.S.C. 686 and
the feasibility of identifying "free assets.' Accordingly, we would
like your opinion on the following issues:

1. What constitutes concurrent replacement? The replacement
of materials furnished from stock on hand may not be simultaneous.
Timing differences can cause replacement in a fiscal year other
than the year the materials were provided and the reimbursement
earned. Under the military services' current accounting systems,
procurement actions are not specifically related to the replacement
of stocks furnished under a reimbursable program. Also, the replace-
ment item may not be identical to the material furnished under the
reimbursable program, but may be a similar item or serve a similar
purpose.

2. Is it the intent of 31 U.S.C. 686 that agency accounting and
management systems be able to match the sale of materials from stocks
on hand to replacement actions? It appears that only through a sys-
tem of this type could there be any assurance that "free assets”
were being properly identified and deposited in the Treasury. Military
service officials believe that such a requirement is impractical.

They claim that "free asset’ balances are not significant and that
the matching of sales of stocks on hand to replacements may not be
feasible.
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3, Stock Fund Credits. Department of Defense Directive 7420.1,
. section XI, paragraph K provides that appropriations be credited for
the value of materiels returned to the stock fund. = Specifically:

"credit shall be made available to fund allotments or
expense budget authority of returning activities.
Credits will be granted by the stock fund inventory
manager after receipt, inspection and recording in
the accountable stock records. The credit allowed
will be reflected in the next following billing and
collection cycle."

The Air Force credited its fiscal year 1972 Military Personnel
appropriation with $3.99 million, representing the value of clothing
returned to the stock fund by enlisted personnel during fiscal years
1967 through 1972. The failure to grant credits during each fiscal
year materiel was returned was apparently due to an administrative
error by either Air Force or stock fund personnel. When the mistake
was discovered in May 1972, the entire credit was granted to the
current appropriation (fiscal year 1972). The Deputy Assistant
Secretary of Defense (Audit) informally reported that omly $621,000
should have been credited to the fiscal year 1972 appropriation,
with the balance ($3,369,000) being credited to fiscal year 1967
through 1971 appropriations. The Air Force General Counsel ruled
that the credit to the current appropriation was proper, citing as
authority 10 U.S.C. 2208(g) which provides that:

"The appraised value of supplies returned to working-capital
funds by a department, activity, or agency may be charged
to that fund. The proceeds thereof shall be credited to
current applicable appropriations and are available for
expenditure for the same purposes that those appropriations
are so available.”

The Air Force General Counsel further stated that:

"Although the credits were attributable to prior years,
they were not in fact granted until FY 1972, Since the
statute provides for crediting the current applicable
appropriation, we have no legal objection to crediting
the FY 1972 military personnel appropriation with the
total amount."

By failing to properly account for stock fund credits when
earned, the Air Force in effect augmented their fiscal year 1972
appropriations. We would like your opinion on this matter. 1f
legal, we believe that consideration should be given to recommending
a change in 10 U,5.C. 2208 which would require that credits for
materiel returned to the stock fund must be applied to the fiscal
year the materiel was returned.
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. 4. Apportionment of Reimbursable Obligational Authority. 1In

"addition to direct appropriations, the military services are appor-
tioned funded and automatic reimbursable obligational authority by
OMB. Funded reimbursable authority is subject to a dollar limitation.
Amounts are available for obligation only to the extent that appli-
cable orders have been received or estimates established. Any
differences between the amount of funds cited on the orders received
and the actual amount ultimately earned is adjusted in order that

the unobligated balance of available funds are not augmented or
depleted. Direct appropriations must be used by the performing
activity to finance any funded reimbursements earned in excess of

the apportioned limitation. Automatic reimbursements are not subject
to a dollar limitation. Obligational authority is automatically
increased by receipt of automatic reimbursable orders.,

Army and Navy officials indicate that while considering the
apportionment to be binding during the current year, once the
account has expired, they no longer feel restricted by the funded
reimbursable limitation. We do not yet have the Air Force's position
on this matter. Army Circular 37-83, which covers fiscal year-end
accounting and reporting, provides that adjustment of prior fiscal
year funded reimbursement orders for expired accounts will be given
the same general ledger treatment as adjustments of automatic
reimbursement orders. We were told that under this procedure obliga-
tional authority will be automatically increased as a result of
upward adjustments to a funded reimbursable earning regardless of
the availability of remaining apportioned authority.

We discussed this matter with OMB officials who, although
stating that funded obligational authority must be apportioned,
were not definitive as to the use of reimbursable authority in
expired appropriations. OMB Circular A-34 is silent on this matter.

We would like to know if the apportionment is still applicable
with regard to funded reimbursable authority in the expired and
M accounts,

We have reviewed a draft of this submission with Mr, Wray who
stated that adequate information is provided to resolve the legal
questions posed.

cc:  Mr., Kensky, FGMSD
Mr. Lowe, FGMSD
Mr, Wray, OGC
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Indorsement
Diractor, FGMSD

Returned. Your questions are answered, in the order presented,
as follows:

1. Degbligation smd Write Off of Obligations and Receivables. The
procedures applicable to fixed-year appropriation-accounts upon expira- |
tion of thelr period of availability are set forth in 31 U.S.C, §§ 701 ’f;é”.~
et seq. (1970). Subsection 70i(a) provides:

'*(a) The account for eaeh appropriation available for
obligation for a definite period of time shall he closed as
follows:

“(1) The obligated balsnce shall be transferred * * #
[for any fiscal year or yeare anding on or bafore June 10,
1976, or that June 30 which fells ia the first month-of
June which cccurs twenty-four months after the end of such
fiscal year or years] to an sppropriation account of the
sgency or subdivision thereof responsible for the liguidae-
tion of the obligatiocns, in which sccount shall be wmerged
the amounts so transferred from all sppropriation accounts
for the same general purposes; and

“(2) Upon the expiration of the period of avallability
for obligation, the unchligated balance ghall be withdrawn
end, if the appropriation was derived in whole cr fn part
from the general fund, shall revert to such fund, but 1f
the appropriation was derived solely fvom a special or
trust fund, shall revert, unless otherwise provided by
lsw, to the fund from which derived: Provided, That when
it is dstermined necessary by the head of the agsnay con-
cerned that a portion of the unobligatad balance withdrawm
is required to liquidate obligations and effect sdjustments,
such portion of the wmobligated halance mey ba restored to
the appropriste sccounts.”

Under subssctions 701(b}{2}”§nd {d)t/the withdrawals required by subsec~
gien {s&(z)“ffe to be made not later than Saeptember 30 b6t November 13
for fiscal ysars comsencing on or after Oetober 1, 1976) of the fiscal
yvasr following axpiration of the peried of availability for obligation,
snd sys to be sccoumted for and veported az of the fiscal year in which
the sppropriations expire for ebligatiou. Section ?03(&)4}:&1&93,
quoting from the Code:

et R
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“(s) Appropristion secounts established pursuant to
sections 701-708 of this title shall be reviswed pariodically,
but at least once esch fiscal year, by sach agsaey concerned.

If the undisbursed balance in any account excaeds the obligated
balance pertaining thereto, the smount of the oxcess shall be
vithdrawn in the manner provided by section 701(a)(2) of this
title; but if the obligated dalance axceeds the wmdisbursed
balance, the amount of the excass, not Lo excasd the remaining
umobligared balances of tha apprepristions available for the

sama geaneral purposes, may be vestored to sych meceount. A
review shall be made a5 of the close of each fiscal vear and

the restoraticns or withdrawals reguired or sutheriged by

thia section pecorplished not later thau Saptewber 30 of the
followiep fiweal year, but the transactions shall he accounted
for and reported as of the close of the flscal year to which

such review pertains. A review made an of any other date for
which restorations or withdrawals are sccomplinhed afrer
Septerber 30 4n any fiscal year shall he sccounted for and
reported es tracssctions of the fiscal yoar in which sccorpliiahed:
Provided, That prior o any rectoration under this subsection tha
head of the agency concernsd shall make such raport with respect
thaxeto as the Director of the Bureau of the Budget may require.’”

Saction ?Ol(c)vg;ates in part, qooting fror the Code:

"{e} FPor the purposes ef sections 701~708 of this citle,
tha obligated bslance of am appropriation account as of the
close of the fiscal year shall be the amount of wnliquidated
obligsetions applicable to such appropriation lsss the smount
eollectidble as repayments to the appropriation; the unohli~
gated balance shall represent the differance between the
ebligated halance and the total unexpandad balance. Collectiens
suthorized 2o be creditad to an appropriation but not recelwsd
until after the transfer of the oblipated approprisrion
balance ss requirad by subsectfon (a)(l) of this section, shall,
snless otherwise suthorized by law, be eradited to the acesunt
inte which the obiigated balence has bean transferrad, axeant
that sy collection made bv tha General Aceountias Gffice for
other Government agenaiss 0&y be davosited inte the Trapaury
22 wmiscellanecus recaipts,”

It is claar that the concepr of obligated halancss for purposes of the
foregeing provisions is thar ast forth 4n section 1311 of the Supplamentsl
Appropriacion Act, 1935, as amended, 31 U.5.C. § 200 (1570)% Thug
31 U.3.C. § 701(c)Xfermerly expreasly daseribad the rarm "obligarted balsnes"
as used therein by refavence to anmual Yeports on obligsted balances
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roquired by saetion 1311(k) of the Supplemental Appropriation Act, See
70 Stat. 648 This refarenca was deleted oaly becsuse the raquiremant
for such sonusl reports undar sectionm 1311 was repaalaé in favor of the
present certificatfion requirement. Sea 15 210{a)*and (5) ‘B! the Act
spproved July 8, 19539, Pud. L. YWo. 86-79, 73 Stat. 167.

& agrem that the srbirrary deobligation snd "write off” asctioos
to which you refer are inconsistent with the ststutory provisions described
sbove; snd thet fmplementaticn of such gtatutory provisions nust be hHased
uwpon spacific review of appropriaztion accounts. Endoetment of seetiza 1311
of the Supplemental Appropriation Ackt, supre, wes wotivated primerily
by concern that ageneies were 9vsrstat4ug ”abli zations,” The criteria for
obligations eatsblished by sectlon 1311 end accompanying repovrting (esrtifi-
cation) raquiremsnts are undoubtedly designed to assure generally more
sceurate sccountiog prectices, a0 that, for owample, cbligatien figures
should naither be overstated nor understated. The House Appropriations Com-
uitteo descrided the provision enmeted as section L311 in part as follows:

"% * * Dafinition of ab;iggtions.-ﬁver a pariod of years
nugerous  loose practices in handling appropriated funds have
grown up in the varfous agenciez of the government., Tha most
difficult problemx in thie area erises from the recording of
various types of trassactious as ohligations of the govern-
ment when, in fact, no real ohligation exists. This situatiom
has becoms 80 acute as to nmake 1t next to impeossible for the
Committee on Appropriations to determine with any degrese of
aceuracy the znount which has Yeen obligated sgainsc outetanding
appropriations as 2 basis for determining future requirements.
It has become necessary to set forth definitively in the law
the types of trassactious which will be recoynized as true
vbligations and szeure accurate reporting thereon in order
that it may be possidle for the Comuittee on Apprepristions
to have 2 sownd besis for ite oparationsg, * # %" V. Pep,

Ho. 2266, 83d Cong., 24 Sesas,, 4930 {1954).

Aceovrdingly we belleve thar accounting figures governed by section 1311 must
not only meet the staluiory erdtaerisa for oblipstions but sleo inelude all
transactions weeting such criterls, at least sbsent cowpellinz circumsrancas
justifying soma other trestmect. Compare 51 Comp. Gen. 617(1372).

already noted, the term "obligated balsuce” es ussd in 31 1.3.C,
1§ 701Tec neq. 4s in effect governed by section 1311 of the Supplemsatal
Appropriation Aer. Howewar, the conclusions expressed sbove are even
more spaclifically applicsble to accounting procedures under 31 U.%.C.
1% 701%at seg. since secrion 70L(e) fthercof, supra, expreasly provides that
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the term “unobligsted balance"” az used in these gections represents

the difference between the obligated balance and the unexpended balance,

The requirements for periodic reviaws sad sdjustments under section 703(a) %
suprs, reenforces the conclusion that the statutory acoomting procedures
may not be implemented arbitrarily. While the exprass provisions of

31 U.S.C. 8% 701%et seq. do not deal with collections and receivsbles in

as much detall as obligsaged and umobligated bglances as such, the general
conclusions stated herein would also seen applicable to the former.

Finally, the Army and ¥avy practices which you describe wight be
contrasted with the following statement from the report of the Senate
Government Operations Committee on its version of the legislation from
~which 31 U.8.C. §§ 701Tet seq. deriver - : :

"The bill recognizes tiat due to events which nay
occur after the reporting date, it is not always possible
to report obligated balances of appropriations with precise
accuracy. In consequence, smounts ultinmately required for
liquidation of cbligations may Ffluctuate. The bill pro-
videa for this contingency by permitting agencies to veis-
lize savings resulting when obligations are liquidated at
less than the reported obligations to offset extra costsg
cagacioned by underestimsting oblizations * % * png by .
pernitting restoration of amounts withdrawn from the appro-
pristions as unobligated, when determined necessary by the
head of the agency concernsd to wagt obligations made in
prior years. The committee 1is cf the opialon that the pro-
vislons pernitting restoration of amounts praviously with-
drasm will seldom, if ever, he invoked. * * %, &, Rep.,
Ro. 2266, 84th Conz., 2d Sess., 4-5 (1956).

In our view, the Army and Wavy practices, by de-emphasiziag precise aceounting
in favor of general reliance upon restorations for sdjustments, veprasent

sn abuse of the flexibility efforded, and a hasic departure from the

approach contemplated, under the statura,

2. Use of 'Fres Assers.” We belisve that 31 U.5.C. § 586:/;ncluding
the provision of subsection (b) relating to reimbursements, has limited
bearing upon the acerusl of "fres assers” to the wilitary departments.

31 U.8.C. % 685}'the so-called "Ecomomy Act,” constitutes geveral authority
for the Inter-azency and intre-aszency furnishing of goods or services on

a8 reirbursable basis. Thus irs application {8 restricted to situations

1o whieh both the requisitionting and requisitioned sources avre Federal
agencles or subdivisions of one agency. GLven then, sectiom £86%™zay not apply
to the extant that particular inter-agency or intra-ageacy rransactioans
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are subject to some other basic authority. Therefore, in order to
respond to your sacond question, it is necessary to comsider the
specific statutory authorities under which "free sssets' may arise
from reimbursewents.

Milicary assistance transactions. We understand that the acerual
of "frae assets” to which you refer is wast signiffcant with respect to
the use of DOD stocks in comnection with wmilitary assistance aetivities,
particularly under the Foreign Military Sales Act. Military assistance
sctivities gemerally canuot be characterized as Eeonomy Act transactions.
Thus the treatwent of reiwbursements thereunder is governed By the
particular statutory authorities involved, as discussad hereinafter,
rather than 31 U.3.C. § 686  refarrad to in your submission.

a. Military sales. zpe Porefgn Military Sales Act of 1968, as
amended, 22 V.S.C. §§ 2761%at seq., authorizes various types of trams-
sctions involving the sale of defense articles and servicaes to frisundly
foreign countries sud internaticnal organizations. 322 ©.3.C. ¢ 2761RA
(1970) provides, inter alia, for cesh salss of defenss articles from
stocks, at not less than their value in United States currency, with
payment to be made in advance or within 120 days sfter delivery. 22 U.S.C.
§ 2752 (Supp. III, 1973)’;uthorizes, inter alia, the procurement of
dafense articles upon a dependable undertaking to pay the full contract
price for the procurement or any liability thereuander. Subsection 2762(e)v”
provides that DOD appropriations may be used to initially weat payments
required by such contracts and shall be raimbursed by the amounts sub-
sequently received from the purchaser.

22 U.8,C, § 27717(a) (1970)';;avidea, inter alia, that cash payments
received under sections 2761%und 2762;Lsggra, shall be avallable for pay-
mants to suppliers (imcluding the military departments). 322 U.8.C.

5 2403‘€;ntnins definitions applicable generally fo military aselstance
authorisations, including the Foreign Military Sales Act. Of particolar
?aievggga to sales of defenese articles, 22 U.5.C., § 2403(m) {(Supp. III,
1373)7 defines the term ''walue” to maan, inter alia—

“(1) with respect to an exeess defense article, the
actual value of the article plus the gross cost incurrad
by the United States Covernment in rapsairing, rehabilitaring,
or modifying ths artiele ® # =

"(2) with raspect to a nonexscess defensa article
delivered from inventory to forelgn countries or inter—
national eozganizations under thia chapter, the scquisition
cest to the United States Government, adjusted a8 appro-
priaste for condition and market value: [2nd]

"(3) with respect to a nomexcess defenss article
delivered {rom new procurement to foreign countries, or
internariensl orgsnizstions under this chepter, the gon-
tract or produetion costs of sugh avticle * # % 9
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It appears that "free assets' would accrue as = result of military

sales transactions either where defense articles sold are not replaced

or vhere replacements can be effected at less cost than the selling

price. See USAMACIR 36-371-~36 (February 28, 1975), Pp. 47 et seq.

("Augmentation and Modernizsrion (A¥) Sales™). "Pree assets” or “profits"

80 aceruing to DOD appropriations or funds become & source of obliga-

tional authority and thus ruptteﬁgﬁ an au tation of such appropriations

or funds. See 10 U.S8.C. §% 2205,72208(c) Y2210 (197&)?’Biacussed infra.
*Nevertheless, we must conclude that this result necessarily flows from

the operation of the title 22 providions described shove, and 1s there-

fore lawful.

b, Military grant assistance, Various etatutory provisions govern

tre furnishing of mllfitary grant assistance and reimbursexent therefor.
.~ One auch basic provieion 1s iﬁgtion 108 of the Hutual Security Appropria-.
" tion Act, 1956, 69 Stat. 438%as amended by sece on 196 of the Mutual =~ =
\ . Seeurity Appropriation Act, 1957, 70 Stat. 735, which suthorizes DOD to’ " 7 -
>" iseur obligations pursuant to Military Aseistance Program (MAP) orders
and in saticipation of reirbursement for the value of such orders from
reserved military assistence appropriations. Also, section 506 of rhe
Foreign Assistance Act of 1961, as spended, 22 U,5.C.A. § 2318 (Pan. ed.,
Fadruary lQTB)f’Quthorizes the President to order the furnishing of
dafense srticles from DOD stocks: subject to refwbursewent from subse-
quent military assistance appropriatione. Subsaction ()*5f this gsection
further suthorizes DOD to incur obligations fn anticipation of reim-
bursements to spplicable appropriations, funds, or accounts frem appro—
pristions made to the President in amoonts equivalent to the value of
oyders placad,

The basic provigion concerning reimbursemenzs for nilitary grant
asolstance iz 22 U.S.C. § 2392(d) (1970)Ywhich provides:

"Except as otherwiss provided in section 2318 of
this tirle, reirbursement shall be made to gny United
States Government agency, from funds svallshle {or use
undar subchepter IT of this chapter, for any assistance
furnished under subehepter II of this chapter from, by,
or through such agevey. Such raipbursement shall Le in
an gwount equal to the value (as defined in seetion 2403 (=)
of this title) of the defemse articles or of the defense
services (other than salaries of mezbars of the Armed
Forces of the United States), or other mssistance fur~
| visied] plus expenses arising from or lncident ro operations
’ ‘; undar subschapter II of this chapter. The anpunt &f such
3 relubursement shall be creditsd to the current applicablis
¢ sppropriations, funds, or accownts of such apency.’

]l
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As lndicatee, specific criteria gad requirements governing the deter-
wination of "value" for wilitary prant assistance transsctions, aprlying
in part to reirbursement calculatious, sre set forth in 22 7.2.C.

§ Z4U3(w)Wupp, ITI, 1973).

fione of the statutory provisions described above expressly limit
the retention of reledbursemcats to replscement needs: nor is there any
indicatioo that such e limitation fs imolisd. On the contrary, it {g
aotable that 22 U.5.C. § 2392{(c) (L??G}*f}he Wasic authority proverning
reinbursenents in develeoprent (nonnilitzry) foreinn assistance trana-
actions and thus the counter-part to subsection Z?QZ(A)KAiiscussed sunra--
contains language similer to 31 U.5.C, § 686(b) providing for deposit
as miscellaneous receipte of reirburcements tc the extent that renlace-
ment is decmed unnecessary. The prasence of such lancugcs fn the devel-
optent asslgtance provislen teuwle to reenfores the eouctusion that sueh
a limltation wes Jelilerstely left ovt of the parallel =f1l4tsrv sssistance
provision. JlAccordingly, we wnust aralp concluds that retertier of reip-
bursements aceruing from rdlivary grant sssistance tronssctions fs not
contingent upou replacement rends.

Vorking capital fund trausactions. Section 405 of the Hatfomal
Security Act jmendrents of 1347, apnroved Aucust 10, 1948, oh, 412,
63 Svat. 537 Wauthorized the foerctary of Defense to establish workine
capital funcs for the previsior of common gnods and services among HOD
componnts.  This suthority is now contaised dIn 10 U.8.C, § 2218 {1970)Y/
Pursuant to this authority, one stoek fun? has beern established for DOD
and for eack of the nilitary services. See DOD Ddyectlive ¥p, 7400, 1 7
("Regulations Governiig Stock Tuad Operstions’) {Janunary 28, 1647),
§% I, IV, A= discussed heredr f:&r= thrse steck funde operate on a self-

suatalning vevelving fund Yasis wader Thelr specific statutorv authority,
and no addiclonal authority ha veceasarv to provide for their operations
and reimbursensznes thereto. AccorManly, while guch funds finance ‘nter-

aud fotre-ggeney transactions, thery 4o a0t come yrithin the nurvies of
the Beonowy lct, yupra. 2Zf., 3 Somp. fBen. 23V 87 (1950).

id '}’}"\‘l’\

subwection (¢} of 10 7,0.3. § 2208%rovidan:
Norking-capltel Dmds 8hall be chavged. whon
k]

approprlate, with tha

YLl supplies that ar: srocured or otherwilan
acquired, wanufactured, repsteed, ismuad, or vand:
and

EE ]

(2) services cr work performed;
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B~179708-0.4. 374

ineluding spplicable administrative expenses, and
be reimbursed from availlakle appropriations or
otherwise credited for those costs, including appli-
cable adwinistrative expenses and costs of using
equipment."”

The House Armed Services Committee in its report on tha 1245 legislariem
H.R. Rep. No. 1064, 8lst Cong., lst Segs., 7 (1949), observed as follows
with respect to subsection (¢):

"Charges and reivbursements.— This subseetion pro—
vides legal authority for the operation of the funds!
‘The subnection provides that the working-capital funds
3331l be charged in appropriate circunmstances with the
cost of stores, supplies, materials, and equipment which
are procurzd or otherwise acquired or which sre manu-
facturs?, repaired, lssuved, or comswmed. Tt also provides
that the working-capital funds shsll he charged for services
rendered or work performed. Provisisa s also made for
reiwburaing the funds From avsilakle appropiriations or
otherwlse crediting thez (such as by payments recelved In Lind or
in cash) for the cost of stores, supplice, naterisls, or equin-
ment furnished by the inventories, or for the cost of services
rendared or work performed by wick sctiwmities, The anounts
which are o be chargel or refmbursed to the Funds are to in-
clude applicable addnistrative exidnses involved. The opera-
tions of these funds are required o he reported annuslly to
tie Prasfident and to tha Congress,”

Neither subaection (c)*ﬂor aay other provision of 12 7.5.C. § Zﬁﬁﬁ*linits
the reteatlon of «tock fund reilmbursements to those invelving a replacement
need. The legislatlve hiatory 15 aleo silent on this woint,

v’
0f some relevance in this regard is 10 U.2,0. ¢ ZZI9¢h) (i270), which
provides:

"Ohligstiome nay, without repard to fiscal year
lisdtar{iong, e incurved agalnst anticipated rodumburac-
mente te stock funds In such amounts and For suck period
ak the Secretary of Defense, with the approval of the
Mrector of the Turecu of the Judger, may Jeterrine to
be necessary to maintain stock levels conglstently wizi
plenned operations for the nez: fiscal year,"

]G
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10 U.s.C, § 2210v£;rives originally from saction 645 of the Department

"\ of Defense Appropriation Act, 1954, approved August 1, 1953, ch. 303,

.1 —67 Stat. 357 ¥which repealed the series of "replacing sceounts’ then

7 1n effect to cover reimbursements in favor of extending and facilitating
the use of stock funds. See H.R. Rep. No. #8070, 234 Comg., lst Sess., 11
(1953). The legislative higstory of mection 645 reflects congressional
concern over augrmantations resylting from the accrual of reivbursensents
under the 'replacing account” system for items not in need of replacement:
and, I{n fact, rescissions were made to remedy overcapitalization of stock

. funds a8 a result of this problem. Id. at 15-i1,

However, in providing for expanded and facilitated use of atock fimds,
there was no specific nention of any prohibition against ratention by
the stock funds of relzmbursements ia excess of replacement needs. Ip
fact, the legislative history might be read to suggest that the only
remedy suticipated in this regard was the periodic reseission of stock
fund capital. Yoreover, the express language of 10 U.5.C. § 2210(5)R
providing autherity to incur obligations against anticipated stock fund
reimbursements Iin amounts deternmined "necessary to maintain stock levels
conaistently with planned operations for the next fiacal year,” seems to
suggest that the use of refsbursements is not necegsarily limited to
replacement of those stocks to which such reismbursements were attrihutab le,
Therefore, in the absence of any specific statutory provision or legia-
lative history to the conirary, we must conclude that relsbursements to
stock funds may be retained without regard to particular replacement needs,

Appropriation transactions. Inter- or intrs-—agency transsctions in
vhich a requisitioned wmilitary cosponent provides goods or services financed
by direct appropriations~-as opposed to pure working capital fund trana~
actions, discussed hereinabove—are aubject to 31 U,5.C. & &85 Reirmburse~
meats arising from such transactions are also subject to 10 U.5.0, § 2205 X
(1570), which provides:

"Reimbursements made to sppropriatisng of the
Department of Dafense or a departvent or agency thevreof
undsr section 686 of title 31, or other swsunta paid
by or on behalf of a dspartment or agency of the
Departmant of Defense to another department or sgeney
of tha Department of Defense, or by or on behalf of
. personnel of any department or orgenlzation, for servicesn
L randerad or supplies furnished, nay be cradited tp
i authorizad accounts. Funde so creditad are svallable
I for obligation for the same period sa the funda in the
b dccount 80 eredited, Such an account shall be sccounted
for as one fund on the books of the Depertment of the
Ireassory,”
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The citle 10 provision, being more apecific than 31 U.5.C. § 6867with
respect to the treatmeut of relsbursements, would be considersd gon—
trolling to the extent that the two atatutes night be inconsistent.
However, wa fiad nerthiug in thw rltle 10 provision which appears to be
inconsistent with subsection {3) of the Reonemy Act, 31 U.3.C, § $86(b) 5
(1970}, whieh provides in part:

A 2 * Yhevre materials, supplies, or equipment are
furnished from stocks on hand, the amownls raocelved in
payment therefor siiall be creditsd to appropriations or
funds, a8 may be authorized by other lew, or, if not so
authorized, o a8 tc be avallable to replace the materials,
aupplies, or squipment, axcept that where the head of any
such Jdeparteent, estaplisament, buresu, or office deternines
that auenh replacement is oot necessary the amounnts paid shall
be dovered into the Treasury as miscellaneous receipts.”

Accordingly, we turn to the specific parts of your zecond gqueation.

31 §.5.C. § bU88{b)Thonatitures genoral avthority to credisr payuents
received from a vequisitioning agency pursusnt to rubgection (a) thereof
in order to replenish atoeke on hand used in Bconomy Act transactions.

On tha other hand, the last clause of subsection 6835 {b)P-'except that
viere the oead of any wuch departuent, establishment, buresa, or offics
deternioes that auch replacemant id not necegaary the amounts paid shall
be covered into the Treasury as miscellsneous regeipts - has the effect,
in our view, of limitiag the authority to ¢redit payments o cases in
whieh replscement ig vecessary, Laus, althoupgh subaeetion {b)%apparantly
rafleets the sasumption that replacement will ordinarily be necesasary,
we balleve that the “except’ clause would be mesnvingless unless it at
lemat raquires amse mechanism or procadure to sueyesn oub peyxials repra-
senting furanlahed stocks which need not ba wveplaced, Therefore, in
respunse to Lhe second part of your guestion, we syree im principle thag,
in order to comply witih 31 U.8.C,. ¢ 688(b)D szeney sccounting systems
must be able vo velate credita from the use of stocks on asnd in Economy
Aot transactions to replacer nt ueceds,

With refavence to the first part of your guestion, we are not in 2z
posltion to prescrlve apscifle requirements which odght be necegsary to
gn accounting systen in otder to adequately relats relsabursecest cradits
to replacements. kLowever, we are nolb coavinced that sy "comcurvent
raplaserent’ tequiresnent follows from comsidevatien of 31 U.5.C. § 686(2)0
The grusial faetor with respect to inplementation of the statute 13 the
detayzlaaiion that replacement is nedemsary—or, wora precisély, not
mnecestary--rathar then the actual veplacesent transsction. . Thus we

-15-
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believe that the statutory requirement is satisfied by some mechanisnm
for acreening out payments for stocks not ia need of replacement and
insuring that such payments are treated as niscellaneocus receipts
rather than credits. Once this is sccomplished, we think the timing
of renlacemente, including filscal year differences, is essentially
immatariel, except perhaps to the extent that time lapaes are so great
as to ba relevant from an audit standpoint in terms of the validity of
the deternination that replacemeat was necessary. Finally, wve perceive
no objeetion to the fact that replacement items might not be fdentical
to the naterials furnished from stocks so long as there is sufficient
similarly to justify a bona fide repiacement relationship.

3. Stock Fund Crddits. 10 U.S8.C. § 2208(g)¢;;0vides that’ the
sppraised value of supplies returned to working cepital funds =may be
charged to such funds, and the proceeds shall be credited to current
applicsble appropriations. As noted in our smswer to your second questionm,
10 U.S.C. § 2208¥%derives originally from the National Security Act Amend-
ments of 1949. Tha Senate Armed Services Commlittee explained the pro-
vislon substantively the same as present 10 U.5.C, 5‘22B8(g)xiu relevant
part as follows:

“"Credits for items returcad to inventory.--This sub-
section provides that where stores, supplies, materials,
or equipment are returxped to inventories, their sppraised
value may be charged to the working-capital fund concerned
and the proceeds thereof shall be credited to proper appro-
pristions. Sums so credited will be available for expendi-
ture for the same purpcses as the appropriations credited.
This subsection is intended to encourage the return 7o
inventories of materials whiech have bsen iszsued and charged,
and which are found not to be immediately needed for
conzumption, Thia will make such returned materials
available for iasue to other users and will reduce the
temptation to overbuy.* % %7

S. Rept. No. 366, 8lst Cong., lst Sess., L8 (1949).

The same explasnation was provided by the House Armed Services Coumittee in
its report. H. Rep. ¥o. 1064, 8lst Cong., lst Sems., B8-9 (1943).

The statute claatly contemplates that supplies vill bz charged =nd
credited in the sawme year that they are returned. Thus the “current”
sppropristions to Lz credited would ordinarily be syuecnomous with the
appropriation surrent when supplies were raturned., The Alr Force legal
epinion to which vou refer  apparently acdepts this prewise since 1t atates:

-16—
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"It should be emphasized that this opinion [i.e.,
approving credits to the accounts current when the mistakes
vera discovered] is based upon the epecific understsnding
that the failure to grant credits at the time clothing
was returned was caused by honest mistake. It is obviously
improper intentionally net to grant credits in yesre when
additional funds are not needed in the military personnal
account so that a larger credit can be avallable in a later
year vhen additional funds are ueeded {n such account.”

The basic rationale for the approsch sanctioned by the Alr Force opinion
sppears to be that the statute does not expressly limit the term Teurrent
‘applicable appropriations” to those current whan aupvplies were returned
and cradits should have been granted.

The alternative approach would be te treat the migtake as the basis
for adjustments to the lapsed spprepriation accounts which wera current
at the time credits should have been granted. This approsch would, of
course, be of no "banefit’” to the Alr Force in terms of providing new
obligational authority (although the credits would be avallshle to offset
any upward adjustwent of charges sgainst the prior year accourts), How~
aver, this altarnative would aveid an augmentation of eppropriatlons cur-
rent at the time the mistake was dlscovered.

As a technical legal matter, we feel constrained to accept the alter-
native of adjusting prior year accounts over the Alr Force spproach of
applying belatedly granted credits to current appropriaticns. Ve have
recognized that the operation of 10 U.S.C. § 2208(g)*tondonen the auvg-
mentation of currant sppropriations when items furnished im 1 fiscal year
are returned in subsequent fiscal vears. See B-132900-0.M.7 February 1,
1974, Hewever, in the Instant circumstances, we must conclude that the
spproach adopted by the Air Force in "correcting” the mistake and the
resultiag augnentation go bevend the reasomable contemplatiom of the
gratute, In tha shzence of sny elear indication of intent te ths contrary,
we baiisve, for the reasons stated above, that 10 U.5.C. § 2208(@?*%&5:
be constyved ss suthorizing credits to current appropriaticns only where
guch cradits sre actually granted in the year that supplies are returned.
We aslso mote that the pranting of credits is clearly optiomal rather
than mandatory. Thes it ssems that the falluxe, for whatever reason,
to grant cradits in & timely msnner must be treasted as an oppertunity
foregome for purperas of scquiring new obligatiomal suthority.

Notwithstending the foregoing eonclusions, we do not regard the action

takan by the Air Foree in this particular case, in reliasnce upon its legal
epinion, ss entirely unressonsble since, 23 the Aic Force legal opinion
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points out, the statute does not iiterally restrict the application of
ciddits to appropriations curvent at the time supplies are returned.
Accordingly, we suggest that GAO need not formally take axception to the
sction of the Alr Porce in this particular case, RHowever, wve recommend
" that no such actions be sccepted once the views expressed hersin have
been comounicated to the wilirary departments. Also, in order to assure
that such future actions will not oceur in the future, it might be
- recormended that the phrase "* * % 3hall be ecreditad to current appli-
cable appropriations * ¥ #" 45 10 U.9.C. § 2208(g)Xbe awended to read:
"4 % & shall be credited to applicadble appropriations current at the
time such supplies were raturned # #* 2 '

4. Apportionmant of Reigbursable Obligationsl Authbrity.

We gonsidered the instant question In comnection with CAO's reviaw
of an Army Audit Agency asudit diselosing apparent violations of the
Antideficiencey Act, 31 U.S.C. § 665 (1970)?”Thq initisl report om our
review to the Chairman of tha House Appropriations Committae, 3,132999:”
September 28, 1973, pointed out that obligations againat the fiscal year
1970 Military Personnel, Army (MAP) appropriation at the end of fisecal
year 1970 equalled the amount of OMB'a apportionment, including antici-
pated reimbursacents. In July 1970 Army charged additional obligations
ageinst the MAP appropriation and also recorded additiomal smoumes repre-
senting reimbarsemnents for subsistence provided to other DOD components.
Our report concluded that, notwithstanding assertions of historical
practice to the contrary, Army lacked authority to increase fund availa-
bility after tha end of the fiscal vaar by recording eamed reimbursements
, in exceas of amownts of anticipated reimhnreements apportioned by OMB,

' 80 that auch axcess reimbursements recorded after the end of fiacal year
1970 could not ba appliad to offset overchligation of the MAP aceount,

By letter dated November 30, 1973, the Assistant Seeretary of the
Army (Fiscal Managemant) disputed tha comclusion in our report as followa:

"Your positicn as to the $29.8 million of recorded
obligationa 1s thst the reinmbursements vecaived aftesr the
end of the fiscal yvear did net have the sffect of {neraasing
the tetal avallsbility of the appropriation, thuas perpitting
upward obligation adjustments found to be necessary. The
lattar coutends that the smount stated in the apportionment
continved te be comtrolling sfter the end of the flacal vear,
Tt is the Arsy view that the purpose of the apporticument
process 1a to control the smount of oblizations wade during
the fiscal year; et the end of the filseal vear, the sprortion-
want has sarved {ts purpose end should ne lemger ba conasiderad
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as limiting proper obligations adjustments; and that the
controlling factor after the and of the fiscal year is the
amount available in the appropriatiom, The wording of the
Anti-Deficiency Act makes clear that its purpose is to

Jimdit obligationa to the anount available in the sppropria-
tion, sad that the apporticoment is merely a device to
accomplish that purpose. For example, submection {a} pro~
hibits expenditures or obligations undexr amy appropriation
or fund 'in aexcess of the amount avallable therein'! and
subsaction (¢) states that appropriatioms or funds shall be
so apportionad as to praveat obligation or expenditure in a
msnner indicating need for a deficlency or supplenental
sppropriation, If the position stated in your letter is
correct, the only way ia which obligation adjustzents,
exceeding the original apportionment, could be mnade after
the end of the fiscal year would be by obtalning a reappor-
tionment ia the lacreasad smount. Undexr exiating procedures
of the Office of lanagement and Budget, 1t is not poasibile
to obtain such a respportiomment. Ia fact, aection 41.1 of
Circular A-34 of the Office of Mamagenent and Budget, dated
July 1971, states that accounts which have expired for
obligation purpoees 9ill not be apportioned. Several other
sections in that cirewlar make it clear tihat it does not
apply to appropriations no looger availsble for obligatiom.
Thus, the positiocn taken by you chaklenges procedures appli-
cable to all executive departmants and sstablishments. One
effeat of that position, as an exampls. would be to praclude
the payment of inereased amounts due under zoe terms of a
contract aftar the end of the flscal year, whera the paymeut
vould exceed the amount of the apportiounment. The govern~
ment would thus be unable to meet 1ts contractual obligations
to the contractor and pay hir amounts legally dus, even trough
adacuate funds were availabls in the sppropriation. The
Army does not believe that tha intent of the Anti-Deficiency
Act was teo produce such unfortunate results.”

o
Ta B-132600-G.HM., FPebruary 1, 1974, we advised you coacernlsg the Assistant
Secretsry's position as follows:

“Ja sgree that the apportiomment device will have sexved
{ts purpose at tie end of the fisesl vear in that thereafter
a0 mdditoanal obligations properly may be antersd into. How-
sver, there would be no occasion to disragard such appertica-
zent after the close of the fiscal yesr, as acw urgad by the

-G
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Asgistant Secretary, sxcdept for the faet that the amount
of the obligations entered into during the period of
availability of the apryopriacion exceeded the amount
spportioned—which action is expressly prohibited by
peragrapn (h) of the Antideflicieney Act. This overshliga-
tion of the apportionment during the fiscal year must

be reported to the President and to the Congress as a

, violation of the intideficiency Act. We agres, however,

4 that under OMB Cireculsr A-34 the apportionment doed not
pretiude tha payment of valid ohligetions after the end of
the fiscal year involved where thers ave adequate funda
avalleble in the appropristions, Dut there would be no
necess ity for making paymenta in excese of the apportion-
nents, 1f the provisions of rhe Antideficiency Act had been
conplied with during tie fiscal year involved.”

Accordingly, we reaffirmed the conclusion stated in the September 1973
report that cbligational authority eorprised of anticipated reimburse-
ments spportioned by OM3 is limited to the amounts so spportioned during
the fiscal vear and thoraafter. Waile the specific auouwnts Zuvoeived

in the apparent overobligstion of the 1970 MAP appropriation have sub-
ssquantly been affected by other factors, our conclusion in primciple

a8 to the tregrment of apportloned antisipated reimbursements remained
the asme., Sea our letter to the Secretery of Pefease of January &, 1975,
B-132800.V"

We still adhere to the views expregsed in EﬂiBQQOG_O.MT: swpra, ‘snd
would only add the following observatioms. The authority to incur
gbligatioms zgalnat snticipated reinmbursements to stoek funds does net,
ut lszat in zowe circumstsnces, derive frow annual sppropriations, but
in effect vests upon permapeut appropriations. For example, with respeet
to stoek funds, 10 U.5.C. § 2210(6)TX1370), provides:

YOhligations may, without regard to fiscal year

limizacions, be Incurved sgailsst anticipated rsivburse-

ments: to stock funds in such amounks and for sueb pariod,

en the Seeratrary of Defense, with the approval of the

Birvector of the Duvean of tha Zudget, may determine to

be necessary to umalntaln stock levels consistently wita

plenned operations forithe auxt flscal wear.®
Whatewer mzy be the morits of the Assistant Sacreiary’s contentious as quoted
hereinsbove conzarning the welatlouship Between apportionments snd obliga-
tional sdiustmenzs to appropriations genarally (and we herve euwpress no view
therecn), such contentiong have no application to the unigue sbligational
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suthority provided by 10 U.S.C. § 2210(b)?k By the express terms of

this statute, such obligatfonal suthority exists only "in such amounts
aad for such perlod’ as OMB approves (through apportiomment). Thus,
unlike the result which obtaius as to appropriations gemerazily, the
smount of cbligstional authority represented by suticipated veizburse-
‘ments and the amount of the OMB apportiomment thereof are necessarily
one and the same, It follows that thers would never exist an excess

of potential ohligational suthority ovar the amount apportioned which
could accommodats adfustients after expiration of the aspportiomment even
asswming argusado  that adjustments would otherewise be sermissible.

[ . T R )

Considering the corplex nature of the legal isaves dizcussed hervein,
and the fact that we do not have 00%'y farmal visws, DOR's formal com-
wents should ba sbtained on any draft report iancorporating our legal
snalysis of these {ssuez prior ko f4nal issvance: ¢f the resport.:

PAUL G. DEMBLING

Paul 5. Demhling
General Jowmsel
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