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CCMPTROLLER GENERAL, OF THE UNITED STATES:? -
WASHINGTON, D.C, 20548 "78

Bany Me, Scoretaryr

We vefer to letter of HMarch &, 3970, from the Assfatant
Becretary of Pefonse (mmamm ewd Logietfon), seking for
our decislon on the guestion whether 2ppropiisted fundt ploperly
mey bo sxpended for the Yremsporiation by ses of Depariment of
Defense oorgo I comiainersbip seyvics provided by United Stetes
Iinss witioh use foredgn-fisg feodsr sbdpe for part of the perelcs,
The gquestion s presented ralefen to clrsumstances whers oovesn
earriarg sre avedlavle bty mmmw Yhe sarge the sabire Glstance
in U, Bo~Diag vessels.

The prouies 1s w&d o evise from e lneressed use of cone
welnery wnd centelnerskdes Tor bronsporitation of ceage by sen
wnd the incressingly cosmen prectice of levge Wansooemnic oo
tadnershipe to ferve cnly one o twe mslor porde. Asdgwnbly and
detritution of conbatner cargs from apd W parls o rebetively
ahort dlstssce wwsy Doos these wejor parbe ardinaril
in suxilieary solps eperetad uder fovelgn flege, These sexiliary
shipe are roefurred to os Foredipn-fing feeder shing sl ﬁhw:!.r 0 o
vies hags bwen called fopedpn-fing Desder service. S
of the psographic relationship of the centednerehdp and fmw
sexved poris inciude swrvice o Eoes by treassidgoeat et e
Jopanese perd snd pervies Lo the Unlied Ringdom and Seandlanvia
Wy trensshdoment al Cwﬁ%ﬁﬁl ww'bm

The Depuyrtmant ﬂf m Bawy b &:ﬁimﬁw& Thnt it «a}.i:@mn
fasder ships will ey sp important role du ewhending contaipere
sidy services to the meller porbe end in Issuyding the grovid snd
wall-bedng of the US.flng Morchent Beadng, &lso, counsel for
the Hilitary Den Transporietion Service {MoPs) is mﬁ' the epinton
that METE proporly may siilise & cpreler vhich uses Porsign-fisg
rwam shdps to pich vp gy dellver chrgs witbdn & so-called

peograghic ares of mm or depbiustion” provided the cergo iz
transporied between the geoprsphic swes of origin snd the geoe
graphic spen of destinetion fm U.Oolog sidpn.

e MJ0Y Curpe Preference Ach, as amonded, yeads:
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© "Galy vessels of the United Stabes or belonging
to ihe Unlbed States may b used ia the truspueis.
tion By sen of supplime Dought for the krey, Bavy,
Air Poves, or Marfue Covoe. Bovever, £ the
President finds that the frelght churged by those
weesels ds excezsive or othervise unressomnble, otn
tracta for transportetion wey Lo wede ss olhesvise
provided by law. Charges unde For the tennenarto.
tdom of Chose suppliss by those vessels Bey not Lo
higher than the cherges m&a for tvsasportdng 1ike
goods for private peracns.” Act of Aprid B8, 190k,
oh, L7166, 33 Stet. 918, 2o smended, Aob of ﬁﬁ@m% m,
19%6, ch. dokr, ?m stat, 146, 1o 1.8.0, 2631V

It may be noted m*& the etatutory nandete requiving trwnapor-
totien of ailitary sugpliies in United States vemasls 1z not Dindted
to tranmportation of such aupplies on the high sows bob dncludes
all trmnsportstion by ses, including beapsprriation perforoed vith-
iy sarcitorioel wmters 1 by seo.

The statutory mamdate iz sot shsoluase spd L5 suljoct to tvo
exceptions, one express snd the other iaplisd. T¢ whe Prosident
ﬁn&s that the fralpit eharged by nlted fiates vageols 18 exopsalive

or otherelse worsssonabie, he stebute wepdicdtly seovldes thet come
mﬁw for traueportation wey be wde me vtherviee provided by law.
go fax oo we know, there bas beon no exscubfve £OWINg wnder the
siatute respectivg sny ecurrsat umwmmwm of milltary mm&im
k}" e,

The second wcdepilon ariees by wecwssary Dmpilestlen In ofr-
cumghtances wiere United Stetes vesyele ere mot avnilshle to perform
the trenpporiation by see thet Is required. In euch clrousstapces,
Toreign-tieg veugsele wey be used., Thie mmm&m war pecognived in
1907 by the AW General of the United Hiubes, B Gpa. Atuy,
Gen. 415, 419, und the view Ima« beon foliowed sdministretively since
thet time,

The fomiied mawﬂm elze hee Gesn mmmm by e Undled
Stetes Coury of Appeala for the Blytriet of Columbis Clrewls,
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sitbing en bance, in the csse of Caroan v, Lnirﬁ,v, gecided Noven-
bar 12, 1969, The court there held the 1504 Curgo Preferencs
Act to ba subject to en dmpiisd exception thed Terelgn ships

way be ueed whon Amsrivan ships sre nod senllable amd thet this
implied oxceptics doms soh W 5 finddng by the Preesident
bingelf ut moy be {mroked 5 Elnding made by othey officicls
in the Bxscutive Depurtuent 3.11» opduien, p. 9},

In the circumsitances prossated to we, nelther of the exeap-
tions dlscuswed sbove 15 appliceile. Sevvice is kald 0 e
svalluble in United Bistes yessads for the dndire distence Letween
porss of origin end destinntion and frelghy cherges by such :
vessols have oot besn Found to be exosssive or ciiszvise URIMEHONI~
- #ble, The quasticn therefore iz vhether o third exeeption can e
resd. 1nto the Act Lo persdd tronspordetion by ses of costainerized
silitery cargd in » U.B.~Elag sblp for the wajor portion of =
voyage and in 8 Zoveign-flag feodwr ebip for & sinor poréion of
the voyage, Aud 1f the A&t onn be read to parmit sush transporde-
tion, 8 further guestlon arises whether preferenoe must be glvoen
to a carviey vhleh will tyenaport the curgs the sotdire distence in
8 VeBe~fing shlp Over & carrier which will trepspord the wergo in

part Yy fovelgn-flag feedsr ship.

we fall to spe how the plala worde of the 1304 Cmrge Prefersnce
Act oon be yead o pexuit tregeporiadion of milltesy suppllen by
sex In pard in Uniisd Btater vespels and dn part §n Perelgnefiag
vossels, whaent clroumstapess Jusbifylng Lovomstdon of cne or the
other of the two resognlzed excepliome. Lf the (ougress iwd
intendad thde result, some qualifying langusge msifesting this
intention vadoubbedly would heve bian bacluded in the Aok 2% the
time 1t ves debated and pessed or =% (e bine 1% wes codifted by
the 1956 Act. The menifest purpese of the Aet was %o aecord o
prefecence o United Birtes shipping loes in the paryviage by sen
of wllitary supplies for ithe Government but only uptn cmdlitdon
that United Stateas yessels be used. Coryiage of such supplies In
foretign-flog shdps, wyen though owed or chartersd by Unlied
ftates shipping lines, would oot quelily for the prefevence uad
ﬂnw codkd ot be used by ths Qovermedt shipping agmma whiery
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United States veusels vere wvailoble ot charges ot sxessalve or
otherwise unrassorsble,

It ia zold, bovever, theb use of fesder ships 1o essential
to the nibtelnment of the full econdalie bonefits of contoimership
gorvices and Yimt 14 wonld not ve deeireble to lupeds the eptad-
Lishwant snd use of feeder-abdy services by Vub.«f36g onrrigrs
vhere such {mpedinsmte do nobt exisly for thelr Torelgn-flsg come
petdtors, The srgument wight be 8 compelling one were it nod
tor the fact thet the sfieabion here fnvolved iz e wheps seTvice
is svallalde entiyely 48 United Stotes vesseds, seyyvies which the
Act wandlestly wao desipied So profoct, snd thue to extend the
protectfon of tha Act to mwthey elass of service, perforsed {8
part in forelgn-flog vessols, etuld anly be domg ot the expense of
thope corriers ready, willing and m;ler o provide through service
in Unlted States vesaels.

Furthermors, the 1,,%%11» Aot fmpooss po restricticn on eoupetd-
tiom for WM&& sarge. Absent parddel statotory restriotdons,
sach s contsined fu Seetien S0b, Merclent Werine Act, N6, M6
U.540. 1202 Y United States curriere apparently would twa Sree by
ubtilive foredpn~fing feader servige for comsspedod envge.

It is sdd mlgo thot consednersily service in conjuection with
forelgn-fing feedsr service could pab possibly hove beosy etnbon-
plated by the Congresy thet pueped the 1004 kot sloee ot thet time
there was o fndlcetion of the pubeeguent develomient of pressnt
cenboainerahiy servics, The trpwamb seens T be Wet this fael
wahes 1t guestionskds whotber the Aet wes intended to prohildt uee
of fereign-flag feeder bhdps in lght of the svolutfos of sodoers
conbeinershly service. Bab the poseludlity of treasshipment of
earpe fram lurpe ccesngoing vessels to wealler coustulse veosels
fer furthsy tropspostetion by sen from o mijor pert o & apmlloy
port caertainly existed ot the $ime the Act wes possed, sad such
service wald seen to be anmlogras to eoutadaerehip-feedership
serviews, There i no indlcuidon dn they Act thet Yrenssbipoent of
militery cuege to fovelgn shipe fov further (remepordation by sen
vopld Lo perelssiile, whore smerdonn shlps wewe svallable for
through service st ohérghs uot wropstlve of @meim wirensvmble .
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Floally, the concapt bes besn alvaneed dwt reedersehip
o serwics in effect trepsdorse = ssjor et lobo & compley of
ports ang that the cald of & Lemusocesnle conizinersblp ot
N the major pord i in reslity o wnll ot every pwt ﬁm the
) complex. ik, the ondy transperiatlon by st thad shoy
conslderad in spplying the Aot would be Lhet W@ﬁt&r&ﬂ %3 ‘the

: contalnershiy belovea the poxd complowaes. The cmespt 8 o

¥ novel ovea, bub the Lrensformebion of the msjor port ;ww the
complox of ports which the concept envisions s effgcted by
uge of fegdaer ships ewgmged 1 travsporietion of cargn by sun,
In the case of mildtary ssppiies, saoh sepvies, Lf uged and if
provided by fewrulgnefing Deeder whips, wold deprive those

& carviers opernting United Siates wessels dlrsctly %o povis

') within the complex of their rightful shars of defenss cerge.

, Por the ressung siated, ve believe uppropeisted fonds my

' not te properly wxpended for trsnspoebeiion of whifdary sepplies

' : by ses in pert-in Uslted Steles conisinerdhlpe sod in pert dn
forelga-flag foodsy ships where United Sieted vesauls are
avallable foy oavrisge of the cuxgs e esilre dlstenee ot Irefght
shergos wot fmmd S0 be axcessdve or olbervise unrensonabie.

Slacerely pouare,
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Gompdreller Saperal
of Lhe ndted Stbes

The Honaebles
The Secretary of Wauw
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