m

. I - )

>y

OPAPTROLLER CEMERAL OF THE LINITED STATES ’

%5'&{’;*\55&“{33"46 TN, La 4D, 2OUES

i,

%

I TR

The Honorable Jenninos Randoloh

Chairman, Committes on Environmentsal
and Public Works

United States Senate

Dear Ar. Chalrman:

This {8 in response to your request, co-gigned by Senator Rohert T,
Stafford, Ranking Minority Member, for o revort irom thie Cffice con-
cerning the General Services Administration's {G3A) leasing practices
vis-a-vis prospectuses anvroved under the srovisions of the Publie
DHfldings Act of 1959, as amended, 40 U.5.C. § 60t seq. {1978,

It was arreed by a8 member of the Committee ctalf and representa-
Hves of this Office that while the requestad revort as to non-lesul igsnes
could be deferred until a later date, the Commiitee still desired a le-al
i opinion by Gctober 1, 1979, if rorsible, on whether or not a Committee
. regolution approving a prospectus constitutes an authorization. I so,

' what are its Imitations and terms and how {3 it defined and measured.,

Section T{a) of the Act, as amended, 40 U.5,C. § é%(a)ﬁia?)%} pro-
vides that:

“# x * No appropriations shall be made to lease any
space at an average annual rental in excess of $500, 000
for use for public purposes if such lease has not heen
approved by resoliutions adopted by the Committee on
Fublic Works of the Senalr and Housce of Henrezontntives,
resnectively., For the purnoeze of securin: consiaeration
for such approval, the Administrator shail tranemit 4o the
Conrress a progonectus of the mroposed faciiity * % =

Thiz gection appears to contemplate G3A'a obtaining srospectus
approval orior to the mescace of the apuroorintions act. Fowever, as
Ve understand it, in actval sractice since ennctment of section T{aWin
912, mroszectus apreoval has senerally been sousht and osbtained dfter
the annual appropriation act was passed, :

The loncotanding opinfon of this Office is that section 7(a}is a re-
striction upon con~ressional authority to acorooriate funds for mrojects
Within the scope of that section. In the absonce of 8pecific congressional
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indication o the comtrary, we rmust pregume that Consreds has

complied with this statutory restriction, Toking covaizance of the con-
temsoranecus and longstangins oractice of the Conreus and GUA i
ipplemaentiog thig nrovision, it i3 ouwr view that sprrouristions made for
the leasing of boildingg are avuilable fnr leages with annoal rentals ir
excess of $5C0, 000 if, before or after tue avwomristion act nasges, the
leage prospectus has been approved in accoydance with section 7(n).(

Exeept for the sltuation discussed below, USA'z authorization to
enter into these leases ig derived from committee avoroval of the lease
prospectus and the apsrouriation of funds available for this purpose,
Prospectus aporoval thus constitutes an authorization to enter into the
legge. The azency may then enter into a lease which falls within the
descristion jrovided in the nrosnectus.  Lither comaniites cculd, of
course, require amendment of the mrosnsctus as orizinally submitted ca
a condition nrecedent for itg svnwroval. VWith resnect {0 the rrosnectus,
gection 7(adrecuires, amony ovper thines, 2 heief description of the
gpaca to be leased, it3 location and its estimated manimum coat, In
our view the actual leage must 7enerally conform to the nroposal, con-
tained in the wroaseactug, a8 anrroved by the committess; sisnilicant
deviations would presumably need to he regubrpitted for further anwroval.

e ghould point omt, however, 1hat prospectus anwaval is not the
only method of making funds available for leagen in excess of $500, 000,
Section 7(a}does not orohibit, in cur view, the asency trom maoking
expendiiures {or certain feases {f apropriations were goccifically mads
available for those leases Ly the Conrresa even absent an avoroved
rospecius. In the absence of strict compliance with rection 7 vro-
cedures, a point of order mirnt He in connection with the consideration
of such appropriations {(althoura rulinog thereon are exclusively within
the province of the oresiding osficers of each House). Viowever, if the
point of crder foils or i3 never raised and Coasress anoronriates funds
to (SA for apecific leasing projects without reocuirine rrousestus
aomroval, thogse {und3 may e exendaed on taege nroiaets sisce the annro-

priation get must be regarded oy the latest exaression of conzressional
will,

Ag to whether it vway be said that an avrooriation was in fact made
or, o whether the Conrress inchided In 2 lumn-sum annronriation funds
for, & :woiect for which o measnoctus wan not submitted sod anrrovesd in
ACCorcance with section T{nkwould denond on facts and circamatances in
tach ezse, The Conrsress cap, advigedly and deliberaiely, mnke wo-
vision in an ansronciztion act for 4 leass for which & nrosnectus wae nod
Bubmitted and anoroven in acoordance with rection 7)) However, In
the abeence of exnress and 2pocific lan~us- e in the an romrintion act go
- Toviding, resort must be made to the lesiziative history of such act to
Qetarmine whether §¢ was intended that the aprropriating involved conld

2 uged for such lesse.
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§f the legisiative history of the aporomriation sct involved clearty
dscinses that the Congress was specifically informed that G5A was
requ@ﬁ%ﬁﬁz funds for a lease for which a prosvectus wag not submisted
and aporoved in accordance with section 7{z}jjand that the Cenvress with
ull knowledge of all the facts avecifically inchuded in the somreoorition
funds reouested for the leage, there would anpear to be an adeovate indf-
cation of conoreasional intent to oermit the use of the funds for such
lcage. Cf. 44 Comp. Cen. 20f and Li-155401Sentember 24, 1964. How-
ever, the mere fact that a lease ig inciuded in the backup material in
support of the budget estimates s nct, standing slone, sufficient to make
the funds available for a lease for which a nrospectus wasg not submitted
and approved in accordance with section 7{a). :

in summary, unleag the Consress specifically aprornriates funds for

fcular leases without the need for mroonectus anocoval, avmoval of
3 leage prosvectus by the statitorily desinated commitices constitutes
the authorization CSA needs to enter into a lzase with an annoal rental
in excess of $300,CC0, The actual leage should conform to the gnace
description, location, and estimated cest sot forth in the annroved oro-
spectus and gignificamt devistions would require Jurther commitiee
approval.

We rust thisg information {8 regpoasive to your lanuiry.

sSincerely yours,

Comptroller General
of the United States
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