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7he Honorable John DU. Dingell

Chairwman, Subcommittee on Enerqy
andi Power

Committes on Interstate and Fereign
Commerce

pouse of Representatives

Deasp Kr. Chairman:

Reference it made to your letter of December €, 1376, )
supplenmenting a previous letter dated November 5, 1976, !
concernina the partial relocation of the Federal Energy ;
Administration (FEA) to the Buzzard Point buildinag, which f

I
|

|

‘has been leased by the General Services Administration
“(GBA) in Southwest washington, D.C, In your December &
"letter, you reguested our opinion as to the validity of

: GSA's lease of the Buzrard Point building and our cowmpents|

B R

on » GSA economic 2nelysis of varicus alternatives for
using the Buzrard Point building.

As agreed with your Subcommittee staff. our response

is divided (nto two reports. This letter ceals with the }
validity of GSA's lease of the Buczzard Point building. Our
comments on GSA's economic analysis of various alternatives |
for veing the Buzzard Point building are in a separate
teport, a

BACKGROUBD
Cn Harch 24, 1974, the Securities and Exchange Commis—

eion (BEC) recuested that GSA provide 434.771 square feet

of space for the expansion and consclidation of SEC's head-

quarters and Washington reacional offices, At that time,

part of SEC's offices were at 500 WKorth Capitol Street, hW.,

Washington, D.C., under 2 lease which was scheduled to

explire in April 1876.

GSA determined that there was no snace in itg inven-
tory which would satisfy SEC's request, and, therefore,
in accordance with section 7(a) cf the rublic Buildlngs
Act of 1359, as zmended, 40 U.S,.C. &8G6(a)(supr. v, 1673),
Bubmitted 2 prospectus for 2 proposed SEC lease to the
fouse and Eenate Committees on ¥Fublic works., The rroscectus,
\ated Auqust 2, 1974, stated in rart:

I's



205

p-95136

*This progpectus proposes the acqui-
sition of about 403,600 occupiable scuare
feet of space, which includes space for
the parking of 271 vehicles In a building(g)
in Washington, U.C. The space will house
the consolidated operatlons of the Securities
and Exchange Commiesion (SEC).  ihe proposed’
Teasehold(g) will be for 2 perioé not to
exceed twenty (Z0) years at a total esti-
#ated annual cost cof about $2,471.5060,
AGditionally, the lease(s) willl contain
eecalatlon clauses providing for adjust-
ments in the annual rental rate besed on
tax and operating cost increases (or
decreases).®” (Emphasis added.)

By Committee Resolutions dated October 18, 1974, the
Bouse and Senate Committees on Public Wworks approved tne
scquisition by lease of approximetely 460,000 scuare feet of
office and parking space in Washington, D.C., at an estimated
annual cost of $2.8 million “"to house the consclicated opera-
tions of the Securlties and Exchange Commisasion.” The Resolu-
tions restricted the lease to a S5-year term, with a possibility
of renewal options, rather than the 20-year term recuested by
GSA, In a letter to the administrator of G5A dated October 11,
1974, Senators Jennings Randolph and iioward #., Baker, Jr,.,. the
Chairman and the Panking linority kember of the Senate Fublic
Works Committee, geave the following explanation of the Commit-
tee's action:

"It was with reluctance that the Com~
mittee apnroved the two leases for eddi-
tional offlce space in wWashington, L.C,
This Committee has long recognized that
leasing is not normally in the best
interest of the nation or the taxpazvers.
¥hile we recognize that a need exists to
consolidate the offices of the Federal
Energy Administraticn and the Securities
and Exchange Commission, the Committee
agreed to approve thege leases for e
term of five years, with a2 provision for
additional five-vear ovtions.




206

B=$5136

. "he anticipate that the Generel Services
Administration will use this time to plan
and develop Federally owned space that
thege and other agencies can use as
permanent headguarters.

"It is the Committee's position that
the Federal Government should lease space
under three conditions only: as a tempo-
rary measure, to meet special emergencies,
or in special sitpaticons involving special
uges. Long-term leasing chould not be used
by GSA for the accuisition of general office
space, The Committee intends to base its
future actions on prospectuses on this
position."

Cn December 9, 1574, G5h issvued Sollcitetion for Cffers
(S5FC) No. 657 to procure efther 460,0CC scuare feet of space
in washington, L[.C.,, for full consolidation of SEC or 263,0CG
square feet c¢f space within six blccks of 500 North (Caritol
Street, NW., for partial consolidation of SEC. The solicita-
tion had SEC's concurrence.

70 generate competition, the &F0C was later amended on
January 31, 1975, to extend the delivery date for the spece
from July 1975 to July 1976, GSA notified SEC of the exten-
gion as follows in a letter Jated Januarv 27, 1%75:

"We have received only a sincle otfer
[for a buildina at 400 Morth Caritol Street,
Kk.] in response to solicitation $697 for
the total ccnsoclidation of the SEC in one
building, Thig cffer is exorbitant,
Therefore, we have determined that it is
in the begt interesgts of the covernment
to amend gollicitation $697 =0 as to pro-
vide for & delivery date of July 1, 1976,
thereby assurina more competition ané a
favorable rental rate.”

On February 6, 1975, the Chairmen of SEC e&snt a letter
to the Administrator of GSA expressing his “"arave concern over
the space problems of the 5EC and the current status of (SA's
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efforts to resclve them.™ The Chairman also questioned the
decision to extend the delivery date for the space to be
leased for SEC, ‘

8y letter of February 27, 1575. the Administrator of
GSA defended the dellvery date extension as being in the
best interests of the Government, The Administrator further
said that the Acting Regional Administrator, Eegion 3, would
neet the Chafrman of SEC at the Chairman'’s convenience to
discuss SEC's consolidation.

On March 20, 13975, the Chairman of SEC wrote another
letter to the Administrator of GSA expressing concern about
the procurement. In a2 letter dated April 2, 1975, the Admin-
istrator of GSA advised that the negotiations for the srace
would conclude by April 4. 1975, The letter added:

"We will eubmit an offer to you by
April 10 1/ and, based on your approveal,
you cen be assured we will select the best
and most satisfactory offer to meet SEC's
requirements, If SEC concurg ir our
selection, we will then make an award to
the successful offercr, with whom we will
develop a schedule for the completion of
his building, and submit a2 copy of the
schedule to you.” (Emphasis added.)

On March 24, 1975. the Special Assistant to the Commis~
sioner for Naticnal Capital Area Affairs, Public Euildings
S8ervice (PBS), GSA, spoke to officiales of the national Capi-
tal Planning Commigsion (NCPC) and the District of Columbisa
Government regarding development plans for Southwest
Washington, D.C., and whether the proncsed Buzzard Point
building, which at that time had not been constructed, would
be consistent with those plans, By letter of April 3, 197%,
NCPC responded In part:

e e b 0 it A W Bk e B M

1/ The date for ®best and final® cffers in response to SFO
Ho. 697 was later extended to May 3G, 1575,
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“The Comprehensive Plan for the National
Capital designates Square 666 [the szite of
the proposed Buzzard Point building] as part
of the National COpen Space System., Objectives
of Comprehensive Plan policies related to the
National Open Space System are to expand the
inventory of existing open space in public
ownership and particularly to have all water-
front properties along the Potomac and
Anacostia Rivers within the District of
Columbia as a part of the National Open
Space System under the jurisdiction of the
National Park Service. Square 666 is
currently zoned M which in addition to
manufacturing uses permits office uses,
However, office use at this location is
highly inappropriate and contrary to pre-
viously adopted planning policies as well
as to more detailed policles being formu-
lated at this time.

* » * *

"It is strongly recommended that the
General Services Administration not enter
Into an agreement leasing office space in a
buildin%zgroposeé to be constructed 1n
Square 6 (Emphasis added.)

In a May 2, 1975, memorandum from the Director of the
.Bpace Management Division of Region 3, GSA, it was recommended
to the Acting Assistant Commissioner, Cffice of Cperating Pro-
grams, GSA, that SFO Wo, 697 be cancelled and that GSA readver-
tise for apace in order to effect the consolidation of SEC.

The memorandum lists the following "major procurement problems
* * ¢ which make cquestionable the advisability of awarding a
lease contract based on this SFO":

*1, One offer [for a building at 400 HNorth
Capitol Street, NW.] greatly exceeds the mone-
tary limitations set forth in the Congression-
ally approved Prospectus.

*2. The financial cavability of one offeror

[for a building at Union Center Plazal is
dubious.

- 5 o




209
5-95136

43, One offeror {for the Buzzard Point build-
ing] faces strong oppogition from local and
governmental planning authorities,

%4, We have strong indications that conver-
sations regarding this acquisition have taken
place between two potential lessors. Sub-
sequent to these alleged conversations, the
higher lessor has revised his offer and is now
the low bidder.

| ®*5, The administrative aspects of this pro-
curement have delayed the award date to the
point that delivery of a building by July,
1976 (specifled in our SFG) ls highly improb-
able, We have already asked all respongive
offerors for a second one-month extension of
the closing date of their offers.

FE A S P o

*6. The likelihood of & recuired complete
f Environmental Impact Statement of the pro~
! ‘ posed bullding site of the present low cfferor
; would delay any award by severzl more months,
I3 thereby rsking the July, 1576, delivery date
impossible and rendering all offerors non~
responsive.”

Despite this recommendation, GSA proceeded with the pracurement
pursuant to SFO Ro, 637,

3, According to an SEC document submitted to the Cffice of
: Management and Budget (GMB) regarding the procurement, in a
telephone conversation in May 1975, the Chairman of SEC and

. the Administrator of GSA diecussed three offers that had been
4 submitted to GSA in response to SFO Xo. 697: 1) an offer by
g Eouthwest Joint Venture (5JV) for the Buszard Point building.
2) an offer by Union Center Plaza Associates for Union Center
Plaza Epst, and 3) an offer by Raymond C. Brephy. Inc., for

a building at 400 North Capltol Street, KW, The Chalrman told
the Administrator that the Buzzard Point building was unaccept-~
able to SEC, that the Unjon Center Plaza building would be a
reasonable resolution of SEC's needs, and that the 40C North
Clpitol building was the most desirable of the three,

On May 29, 1875, 5 days before the lease award was made,
NCPC passed a2 resoluticn which stated in part:

- -
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*WHEREAS, Square 666 has been designated
as part of the Kational Open Space System
by the Parks 2nd Recrestion Facilities
Chapter of the Comprehensive Plan for the
National Capital;

*WHEREAS8, the draft report of the Inter-~
agency Task Force on South Capitol Street/
- Buzzard Point recommends the acquisition of
S8quare 666 by the Katlonal Park Service anad
its development as part of the Netional
Park Open Space Sysgtemy

"WHERBAS, the owner of Square 666 has

proposed the construction of & high-rise office
bullding on that square;

"WHBEREAS, the General Services Administra-
tion recently solicited bids for additicnal
leased office space and received the lowest

gjg %geroon from the owner ol this squarej

L » | L & -

®BE 1T RESOLVED that the XNational Capital
Planning Commission finds that the construc-
tion of an cffice building on Sc¢uare 666
contravenes the Comprehensive Plan for the
National Capital adopted by the Cormission
and would be inconsistent with the sound
and orderly development of the Nation's
Capital and with the Federal interest in
creating continucus public open space along
the Potomac and Anacostia Rivers in the
District of Columbia,

®“BE IT FURTHER RESOLVEL that the Commission
urges the General Services Adminlgtration not
, toc accept any bld #67 leased space In an

PRPPTGHIY S, g

b offlce bullding prorosed to be comstructed on

— bty 50

| Square 666.% (Emphasis added.)

PP VIS §
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On June 3, 1975, tne Acting Chief, MHetropolitan Orerations
Branch, Space Management UDivision, PBS, wrote a memorandum for
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the record stating that he had been directed to prepare all

11

nacessary documents to award the lease by the close of business

that day. After it was determined that the lowest respongive
offer vas submitted by SJV for the Buzzard Point building, the
Chairman of SEC was notified by letter that SJV would receive
the lease awvard and was asked to concur with the selection of
the Buzzard Point building. On the same day, despite the fact
that B8EC officials again informed GSA of SEC's opposition to
the selection of the Buzzard Point building., GSA awarded a
S-year lease, with three 5-year renewa2l options, te SJv,

A GSA news release dated June 3. 1975, supplied the
following explanation from the Administrator of G3A regarding
the selection of the Buzzard Point buildina:

®'We recognize that there is opposition
from some quarters to our gelection of
this site,' Sampson sald, 'including from
the National Capitol Flenning Commission.
However, we were not made aware of KCPC's
position until it was too late in the
decision-making procese, Wwe fully respect
the position of the Commiszeion and will take
that position into consideration in the
future, But to back away from this trans-
action at this point would undermine our
reputation in the marketplace.'”

After being notified of the selection of the Buzzard
Point building, SEC appealed GSA's relocation decision to
the fice of Management and %{dget ir accordgnce with secticn

2(b)Vof Executive Qrder 115123 C.F.E., $100y/(187C), reprinted
in 40 U,5.C, §450,Yat 9415 (1970).\In a letter to the Adminis-
trator of GSA dated January 3, 1976 .yOMB ruled:
,2;/9Z9
®In accordance with the provisions of
Executive Crder 11512 we have considered
the Securities and Exchange Commlission's
(SEC) request for review of the Ceneral
Services Administration's (GSA) decision
to relocate the SEC at Buzzard's Point,
Because of GS8A's failure to adhere to the
procedures required and intended by the
Executive Order, with recard to the right
of appeal, we have concluded that the
SEC_ should not be assigned the space at

s G e i B e S e e
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Buzgzard's Point. We suggest that CSA ‘meet
with " the SEC promptly to explore what
steps need to be taken to regolve their
space requiremente." (Emphasis added,)

) “AB a result of OMB's ruling, GSA iz now planning to relocate
80 of the offices of FEA and cther Federal agencies to the

Suzzard Polint building. FEA has appealed GSA's decision to
/' g%B, and the appesal is currently under consideration,

LITIGATION REGARDING GSA'S_LEASE OF THE BUZZARD POINT BUILDING
On July 3, 1975, a lawsuit was filed challenging GSA's
lease of  the Buzzard Point buildina. Southwest Neighberhood
Assembly{v. Eckerd, No. 75-1673 (D.D.C., filed Ialy 3. 197%).
Tﬁi'ﬁla¥ntltfs in the lawsuit allege that GSA failed to prepare
an environmental impact statement as required pursuant te section
102(2)(C) of the National Environmental Policy Act (NEFA), 42
U.5.C. $433%(2)(C)VY(1976), and its implementing gquidelines issu
by the Council on Environmental Quality (CEQ), 40 C.F,.R. §150C
et seq. (1974), Further, plaintiffs contend that, contrary to
the requirements of Executive Order 11512 Y GSA failed to consult
in a2 substantive menner with NCPC, the Bis rict of Columbia
Government and other agencies reqarding the procurement, and
that the Buszzard Point leasgse contravenes local plans and programs
for the Buzzard Point area. The plaintiffs alseo arque thet
GEA failed to give material and adeguate consideration to the
efficient performance of the missions and programe of SEC and
other agencies that would be relocated to the Buzzard Feint
building, and that GSA failed to give due regard to the con-
venience of the public served and to the maintenance and
improvenent of safe and healthful working conditions for affected
Federal employees in accordance with Executive Order 11512,
Other violations of the Executive Crder, such as failure to
give adequate consideration to the accessibility of the site
from other areas of the District of Columbla ané failure to
advise the Chairman of SEC prior to the site selection decision
of GSA's intended course of action, are also alleged, Finally,
the plaintiffs contend that GSA's acticns or inactions during
the procurement violated some of its own regulations in CSa
Order PBS 1600.1, "Acquigition of Leasehold Interests in keal
Property.* :
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Based on the above allegations, the plaintiffs, in their
anended complaint, have asked the court to enter & judgment:

21, declaring that the Buzzard Point
agreement was entered into in violation
of law,

®*2. rermanently enjoining defendants
(GBA] from implementing the Buzzard
Point aqreement.

"3, directing defendants to rescind or
terminate said acreement, and

"4, granting such other and further relief
ag to the Court may seem just and proper.,”

In itas answer to the plaintiffs' complaint, GSA denied
the sbove allegations and, subsequently, filed a motion te
dismiss the case or, in the alternative, for summary judgmwent
in GSA's favor. In its motion. GSA contends that the plaintiffs
have no standing to bring the action and that the issues raised
by the plaintiffs are moot. Further, GSA argues that the
plaintiffs have failed to join an indispensable party, 353V,
and, even {f the court were to decide that the plaintiffs have
stending to sue, they would not win the case cn the merits of
their allegations.

Subseqguently, the plaintiffs alsc filed a motion for summary
judgment, The plaintiffs’ motion concluded:s

"We ask the Court to deny defendant's
motion to dismiss or in the alternative
for summary judgment and to grant plain-
titfs' motion for summary judgment ordering:

"1, That GSA shall prepare an environ-
mental impact statement forthwith in full
corpliance with NEPA and the CEQ Guidelines
on the decision to lease and proceed with
federal uge and occupancy of the building
at iesue herein;

*2. That GSA shall take all necessary
steps to immediately, and in a centinuing
fashion, comply with all pertinent pro-
visions of Executive Order 11512;

- 10 =
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i ®*3, GSA shall not permit, assist or

{ in any way facilitate occupancy of the

g subject premises by any federal agency

| until such tirwe as the above responsi-~

g bilities are met and the Court, which

; will retain jurisdiction of this action,
i has entered an order 2llowing such

] occupancy.”
y

! We understand that the court later asked the parties to

' submit depositiocne by December 14, 1976, concerning the issue

of whether the Buzzard Foint building would have been constructed
had 8JV not been awarded the lease.

On December 28, 1976, the plaintiffs filed a supplemental
pleading in further supvort©f their motien for sumeary judgment.
This pleading raised the issue of GEA's failure to comply with
G8A Order PBS 1095.1C, which requires the concurrence of certain
GSA officials with an environmental 2ssessment and negative
declaration—a determination that an environmental impact state-
ment is not reguired for a project--before further action lis
taken on a project. This issue wae discussed in a Cecember 17,
1976, hearing held by your Subcommittee, and selected pages
of the transcript of that hearing were submitted to the court
by the plaintiffs, The plaintiffs conclude that GSA's fallure
to comply with the Order rendered the lease award illegal.

-
H
;
!
g

¥e have been informally advised that GSA is currently
preparing a responge to the above supplemental pleading,
further, we understand that some of FEA's employees have
retained legal counsel and intend to join the lawsuit as
plagntiffs to chazllenge the Buzzard Point lease and G5A's
proposed relocation of FEA to the Buzzard Foint building,
Additional issues may be raised by the FEA employees if they
are permitted to join the lawsuit.

DIscussION

Several issues railsed in vour December 6, 1976, reguest
ere currently in litigation in the Southwest Nei hborhood
Assembly case. As mentioned earlier, the court %as before it
the questions of whether an environmental impact statement
should have been prepared prior to the lease award., whether
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the requirements of Executive Order 11512 were met, whethetr
the lease should be rescinded or terminated, and whether GSA's
failure to comply with its own requlations in issuing an envi-
ronmental assesszent and negative declaration renders the
leass illegal. '

Cur Office generally declines to offer our judgment on
issues that are in litigation in the courts. Exceptions to
this policy have generally been restricted to circumstances
where the courts have gxpressed 2 desire to receive or await
our opinion. B-141529 Y December 26, 1572, In the absence of
speclal circumstances, we think it would be inaprrorriate
to volunteer an opinion of how we might adjudicate the rights
of the several parties concerned about CSA's lease of the
Buagard Point building., They have chosen the U(.S, District
Court for the District of Columbies as the forum to decide
the dispute, and are availing themselves of the procedures
offered by the court toc resolve disputed facts, such a5 the
taking of depositions, The record upon which the court bases
ita ruling may differ from, indeed may be more comnlete than,
the information we have gathered. Even the issues ultimately
joined by the parties for decision may substantially depart
from thoge now addressed to the court or identified in this
letter. Por these reasons, we believe we should not offer
opinions on the matters related to the Southwest Neighborhood
Asaembly case. |

However, we do offer certaln cbservations on the issues
not currently in litigation in order to provide the assistance
you have requested to the extent that our observations remain
congruent with our stated policy,.

Prospectus Approval for the SEC Lease

Regarding the prospectus approval for the SEC lease,
you have noted that the Public Works Committees did not
suthorfize the SEC lease accuisition with the intenticn that
GEA assign the acqguired space to any Federal agency. It appesrs
that the Committees approved the lease acquisition because of
a specific SEC need, 2nd,. although GSA knew of SEC's objections
to the Burzard Point building, {t still awarded the lease to
8JV, The result of this decision aprears to be that GS5A now
has an unoccuplied building which few agencies care to use,
This raises a queztion of whether. upon OME's ruling that GSA

- 17 =
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could not relocate SEC to the Buzzard Foint building, the
validity of the lease wos affected, since the prospectus and
congressional approval expresely contemplated a lease of office
and parking space for the consolidation of SEC,

We have found no other expressions of congressional
fntent concerning the lease in question. Neither the three
appropriation acts for GSA covering the period of time since
the prospectus was approved nor the legislative histories of
those acts contain anything helpful in resolving this ques-
tion. The three appropriation acts only appropriate lump-sum
amounts to GSA for :all space rental, and there does not appear
to be any reference to or restriction on the use of the Buzzarad
point building in either the acts, the hearings in support of
the acts, or the bugget justifications supplied by GSA. See
Pub, L. No, 93-361,Y88 Stat, 613, August 21, 1974; Pub, L,
¥o. 94-91.¥89 Stat, 441, Augqust 9, 1975y and Pub, L, No. 94-363,
90 Stat., 963, July 14, 1976,

The relevant statutory language geverning prespectus
submissions for leases is in 40 U.5.C. §606(a)\WSupp. V, 1975):

* & » & No appropriation shall be made
tc lease any space at an average annual
rental in excess of $500,000 for use for
public purposes {f such lease has not been
approved by resolutions adopted by the
Committee on Public Works of the Senate
and the Bouse of Representatives, regpec-
tively, * * ~ *

This sentence was added to 40 U.5.C. §606(a)\by section 2(4)

of the Public Buildings Amendments of 1972, Pub., L. No. 92-313,
86 Btat, 216, June 16, 19572, It was based on a similar
approval procedure for lease-construction contracts. which

had been in previous G5A appropriation acts starting with
fiscal year 1963, ‘

The significance of the laznguage added to 40 U.S.C.
Sﬁﬂi(tcival explained as follows by Congressman Kenneth J,
Gray. ¢ introduced the blll in the House and served as one
of the House managers for the bill (B.R. 10488, 924 Cong., 24
Bess.):

- 13 =
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*pPourth, the bill would require the
; Administrator of GSA to submit a pro~-
i spectus for approval by the House and
5 ‘SBenate Fublic wWorkz Committees whenever
? he proposes to secure leased space for
which he pays an average annual rental
in excess of $500,060. This is a
tightening of congressionsl control
over present leasing lawe, At the
present time. Congress has no control
j over leasing of public buildings. We
} feel this should be brought under con-~
; trol so we can monitor the amount
spent for leased space where it is not
feasible to construct a new building.*®
R 118 Cong., Rec. 13500 (1372),

iy M, v

Congressmsn Gray's statement arpears to be the best L
explanation of the legislative intent behind the pertinent e
lanquage of 40 U,.5.C, §606(a) A However, it doeg not treat S
the effect that potentially limiting language In a prosgpectus A
and its approval may have on 2 project where the appropriation el
acts providing funds for the project contain no such limitation,

A case in which a similar issue was raised before the GAC
is Matter of LIV Aerospace Corporation, 55 Comp. Gen. 307/(1975).
There, the Ravy received a lump-sun appropriation for regearch
and development of a new Navy combat fighter aircraft, The
conference report which led to passage of the appropriation
act stated that the funds should be used by the Havy to produce
a derivative of the selected Air Force Combat Fighter design.
However, the Navy awerded contracts for the development of
an 7-18 fighter, which was not a derivative of the Air Force
Combat fighter, the F-16. In deciding that the contract awvards
vere vallid, we saig:

e

- "we think it follows from the above dia-
cussion that, as a general progosition.
there is a distinction to be made between
utilizing legislative history for the pur-
pose of illuminating the intent underlyina
lanquage used in a statute and resorting to
that history for the purpose of writing into
the law that which is not there,

L= 14 -
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"If 2 statute clearly authorizes the use
of funds for the procurement of ‘military
saircraft® without restriction, it must be
construed to provide support for the validity
of procuring amy such aircraft. The fact
that the legislative history rmakes clear that
one type of military aircraft rather than
: snother is to be acguired does not restrict
. the unequivocal grant of authority carried
' in the statute itself., To be binding 28 &
matter of law, an intention to so restrict
the legal availability of the funds pro-
vided would have to be expressed in the
statute, However, if the issue is
whether a2 particular aircraft is in fact
& ‘military aircraft,' as that term is
used in the statute, resort to legis-

lative history is required.

"An accommodation has develeped between 1 o
the Congress and the Executive branch P
resulting in the appropristion process T
flexibility discussed above. Funds are
most often aprropriated in lump sums on
the basis of mutual legiclastive and
executive understandings as tc their use

.and derive from agency budget estimates
and testimony and expressions of intent
in committee reports. The understandings
reached generally are not engrafted upon
the appropriation provisions enacted. To
establish az a matter of law specific
restrictions covering the detailed and
complete basis upon which aprropriated
funds are understood to be provided would.
as & practical matter, severely limit the
capability of agencies to accommodate
changing conditions,

*®As obmerved above, this does not mean
agencles are free to ignore clearly expressecd

legislative history applicable to the use
of appropriated funds. They iagnore such

expressions of intent at the peril of

strained relations with the Congress., The

Executive branch--as the Navy has recognized--

has a practical duty to abide by such
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expressions, This duty,. however, must be
understood to fall short of a statutory
requirement giving rise to a legal infrac~
tion where there is a failure to carry out
that duty.
"Accordingly, for the reasons dlscuszed
- above, we belisve that the Conference
Committee statement on which LTV relies
constitutes, in effect, a 'directive’
which parallels and complementa--but,
in a strict legal sense, renains distinct
from-~the actual appropriation made.
Therefore, it is our conclugion that the
Kavy's award of contracts to MDC and GE
did not violate Title V of the 1975 LOC
Appropriation Act snd in that regard the
contracts cannot be considered illegal.*®
55 Comp. Gen., at 325436,

GEA's prospectus for the SEC leasze was approved by reso-
lutions of the House and Senate Public VWorks Committees. we
do not consider the effect of those regoclutione on GCSA's lease
of the Buzrard Point building gignificantly greater than the
effect of the conference report on the contracts in Matter of
LTV_Aerospace Corporation. o

However, because of the apparent intention of the Public
Works Committees in approving the SEC lease prospectus, we
believe GSA should have taken certazin action to reduce the risk

of frustrating that intention. 1In this instance, after becowing

avare of SEC's objections to the Buxzzard Point building. GSA
should have given SEC a reasonable opprortunity to exercise its
appeal rights under Executive Order 11512fbefore awarding the
lease to 5Jv.

Further, GSA could have i{nformally discussed the prorosed
Buzgard Point lease with the Committees on Public wWorks prior
to the lease award, The following language in SFU Ho. 637 sug-
gests that GSA could have kept the offers open on additional
120 days in order to advise the Committees of objections to the
Bugsard Point building:
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* & & ¢ However, in the event this
solicitation results in an offer where
the average annual rental exceeds $500.006.
such offer shall rerain open for 120 days
beyond the date specified for acceptance
elsewhere in this solicitation. This will
afford the Government time tc submit a
prospectus to the appropriate committees
of Congress pursuant to the Public Build-
ings Amendment {[sic] of 1§72.%

Communicationa between Cfferors and between GSA and SJV during
Negotlatlons for the Lease

Al o A Rqr 3y 4 T e

Another issue raised in your Cecember 6, 1976, recquest,
and elsborated on further during informal discussions with
your Subcommittee staff, is whether there were improner com-
sunications between two offerors wheo responded to SFC Ho, 637
or between GSA officlals and SJV during the negotiations for
the procurement,

With respect to communications between offerors, the
May 2, 1976, meworandum from the GSA Director of the Space
Managewment Division of Regicn 3, quoted earlier, described
the following problem relating to the procurements

"4, We have strong indications that con-
versations regarding this acquisition have
taken place between twe potential lessors.
SBubseqguent to these alleged conversations,
the higher lesgzor has revised his offer and
is now the low bidder.®

The conversations referred to above were apparently
reported in an internal memorandum of the Westwood Hanagement
Corporation dated April 16, 1975. We understand that SJV is
affiliated with the Westwood Management Corpora2tion. The
April 16 memorandum reads In part:

*11. On April &, 1875, Tauber |[trustee
for SJV] received a call from a Hr. Sen
Heiner, mortgage broker who advised him
that Mr. Sheldon Bernetein [an official

- 17 -
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with Union Center Plaza Assoclates] haa
come to him to asgist in obtaining a mort-
gage on a building of theirs which they
were going to build for G.S5.A., Wweiner
advised Dernstein that in light of the
fact that he could not raise any money,
he might interest a private investor and
‘ mentioned Tauber's name. DBernstein men-
i tioned he would be alad to talk te him
because Tauber had been ‘knocked out of
the box' in connection with his offer for
the same project. Velner inquirad if
o Tauber wanted to meet Bernstein., Tauber
< called him back and advised that he would
$s . meet him and set up a meeting for 2:30 PH
! on April 10, 1%75 at Jefferson Memorial
Hospital.

*12. The meeting was held and attended
;" by Hr. Sheldon Berngtein, his son Steven
5 Bernstein, Bobby Kaufman, Warren Montouri,
Dr. Tasuber and Weiner. At the outset of
the meeting Tauber cguestioned Bernstein
< , as to what he mwnt [sic] by the expression
'knocked out  of the box' and Bernstein
- explained that it was Baseball slang for
& having been eliminated. Bernetein then
4. : vent into great detail indicating that he
| did not have » building permit, financing,
‘ agreement with general contractor. * * w#

*13., On April 11 late in the afternoon
Tauber called Bloomingtein [a GSA official]
and toléd him of his distress with Berastein
in quoting he had been 'knocked out of the
box', &« & & &

R e

> "We have no information that the two offerors entered

into any type of business arrangement for submitting provosals
BN in response to SFO WNo, 697, Further, at the December 17, 13976,
hearing of your Subcommittee, 2 GSA attorney indicated that a
lawseit was later filed by Kr. Bernstein against Dr, Tauber
alleging that Dr., Tauber improperly founé out what
Mr. Bernstein's offer wvas. Ve understand that the lawsuit was

NN P
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subgsequently dismissed when it was zhown that throughout the
entice negotiations for the Buzzard Point lease, SJV was the
lov offeror.

We have found nothing in SFQ No. 697 or the Federal Property
Management Requlations which required submission of a Certificate
of Independent Price Determination in connacticn with the SEC
lease procurement, as is required for procurements of supplies
and services subject to the Feder Procurement Regulations,

In this regard. section 1-1,004~1)0f the Federal Procurement
Requlations (FPR} (1975) states:

"Lesses of real property.

"The FPK apply to leases of real
property only to the extent explicitly
stated in specific FPR provisions * * = =

Certificates of Independent Price Determination are reguired
as {ollovc by FPR §1-1.317(a)y(13865):

*In order to promote full and free competi-
tion for Government contracts, the following
certification shall be included in all (1)
invitations for bids and (Z) requests for
proposals or quotationsg * * * ®

Despite the broad ecope of this language, it does not explicitly
cover leases ¢f real property as required by FPR §1-1,004~1,
Thus, it does not appear that the offerors who responded te

80 Ro, 697 were required to submit Certificates of Independent
Price LDeterzination, '

Our opinion has also been requested as to whether GSA
had sny obligation to investigate the communications between
offerors when it became aware of them, There appear to be no
statutes or requlations specifically regquiring GSA to investigate
allegations of improper communicatione between offerors. Hever-
theless, in the interest of protecting the inteqrity of the com-
petitive procurement process, we believe GSA should have taken
some action in this situation to ensure that such conversations
did not prejudice the interests of the Government or any of
the offerors. In this regard, cur Office has held that where
GBA's space requirements are competed, all responding offerors

-~ 19 =
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are entitled to have their offers evaluated in an impartial and
equitable manner., and no offeror may obtsin an undue advantage
which is not contemplated or authorized by the sclicitation

or selectjon procedures and which prejudices other offerors,
B=-180431 ¥V May 20, 1974,

Accogding to GSA officials in testimony before your Sub-
committee on December 17, 1976, the offers GSA received in
response to SFO No, 697 did not indicate that there had been
collusion between any of the offerors for the purpcse of
restricting competition on the SFO. Further, after being
informed of the conversations between cfferors, a GSA official
revieved the documents relating to the procurement and found
no evidence indiceting improper conduct by any of the offerors,

Hovwever, i{n a letter to GSA dated May 27, 1975, Dr. Tauber
had stated:

® « & # In the above solicitation [WNo,
697], however, basic facts of the greatest
importance are of common knowledgej; we
learned from one of the offerors that we
are ‘knocked out of the box!', * % & »

Further, the resolution passed by NCPC 5 days before the

lease award stated that the lowest offer in response to SFO

No,. 697 had been submitted by the owner of Square 666 in the
District of Columbia, Square 666 is the site of the Buzzard

Point building. -

On the basis of the present record it appears that GSA
ofticisls, in addition to reviewing the procurement documents,
should have investigated whether there were improper communi-
cations between offerors or there was a lack of confidentiality
of offers, and determined more convincingly whether the interests
of the Government or any of the offerors had been prejudiced,

With regard to whether there was favoritism in GSA's nego-
tiations with 8JV, we have found nothing during the course of
our revievw which shows that 8JV recelved favorable treatment
in comparison with the other offerors.

- 20 -
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SEC's Econosic Comparison ¢f the Alternatives to the
Buzzard Polnt Lease

Another question in your December 6 recuest i{s whether the
Buzsard Point lease iz in the best interests of the Government,
a finding made by GSA in awarding the lease to SJV., 1In thie
regard, you have reguested that we review Part IV of SEC's
brief in support of its appeal to OMB, entitled “Request for
Reversal of the GSA Decl:lon to Relocato tha SEC to Buzzards
Point." : s o

Part xv of SEC's bhrief ie entitled "The Economics of the
Decision Made Versus Available Alternatives®™ and concludes.,
in part. that GSA rejected an offer which appears clearly-
favorable to SJV's offer, Essentlally, SEC contends that,
even using GSA's crxter!a far the lease award:

‘1 GSA rejected an offer whicn, by any
reasonablo atandards. 19 supericr: :

'2 They dld not uive adequate ccnslder— ‘
atlon to the SEC'n needs and preference.” g

Enclosed 18 Exhibit 16 of SEC's: brief, with emphasis suc- ST
plied by BEC, showing a worksheet comparing the Buzzerd Point SR
building and the Union Center Plaza building.,  In six of the
seven criteria: listed: for the comparision, the Union Center
Plaza building appears to be preferable.

Also, BEC made an economic: comparison: of the Buzzard
Point building and the Union Center-Plaza building taking into
account such- fagtors as: additional: overtime costs and profes-
sional travel time necessary to carry: out SEC's contact with
other GCovernment agencies., Based on this comperison, the
BEC brief concludes that Union Center Flaza, rather than costing
$59,000 more per year than. the Buzzard Point building, costs
$60,000 less per year. with respect to overtime, we could not
verify SEC's calculation that the Government will incur costs
of $62,500 annually for the Buzzard Point lease because, among
other things, an cvertime rate has not yet been entablished
for that buildinq.~ :

Altpough aeveral o£ the tactors diaeussed in the worksheet

and in Part IV of BEC's brief appear to be reasonable considera-
tions for evaluating offers for the SEC lease, Schedule A of
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870 No, 5§37, "CGeneral Qutline of Space Requirements,® states
in part:

*11. In evaluating cffers received in
3 response to this solicitation only the

% rental rate offered for the initial lease
g term will be considered. Eowever, nego-
tiations will be conducted to obtain the
mOoSt reasonable rental offer possible for
both the initial term and the renewal
period.*

The above statement appears toe conflict with Schedule D
of SI0 Ko, 697. "Hiscellaneous Provisions,® which reads in
parts:

"10. AWARD FACTORS
"In determining which offer will be most
sdvantageous to the Government. the con-
tracting officer shall consider the
Tollowing Factors In addition to the rental
roposed and conformity ol the space oftered
o the specific requirements,

"a2. Susceptibility of the design of the
space offered to efficient layout and good
vtilization,

*h. The effect of environmental factors,
including the physicel characteristics of
the bullding and the area surrounding it,
and the efflcient and ecconomical conduct
of agency operations planned for the
requested space, including the cost of
telephone installation anéd operation
during firm term of the lease, transporta-
tion. guard and messenger service.

Ye¢, Consideration will be given to the
" availability of adequate low and moderate

areas of the urban center, and adecuacy of
parking to offered location.

income housing, adequate access from other S
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"4, Consideration will be given to the
need for development and redevelopment of
areas and the developament of new communi~
ties and the impact secticn [sic] of the
offer will have on improving social and
economic conditions in the area,

"o, Consideration will be given to the
consistency of the proposed development
at the location offered with atate, regional
and local plans and programs,

"f. The availability of public transporta-
tion and number of parking spaces,

®g. »Adequate food service facilities must
be available, either in the bulilding in
which the space offered is located, or within
reasonable valking distance therefrom as
determined by the Government (normally the
Government lunch period does not exceed 30
ninutes).

"h. The effect of environmental factors on
the efficient and economical concduct of
agency cperations planned for the space and
the safety of the visftors and occcupants.
These factors include the physical character-
istics of the bulldings, the location and
dlstance above or helow grade of the offered
space In the building, the type of business
and activities of other occupants, the
surrounding area and the type of commercial.
mercantile or other activity which may con-
tribute to a2 higher fire potentfal than the
usuasl office~type functions. Such activi-
ties may include, but are not limited to,
enclosed garagesg, shops, storage areas of
hazardous materiols, manufacturing concerns,
automotive repair shops, and sultiple types
of occupancy bulldings.' (Emphasis added,)

Thus, it is not aprarent from the face of the solicitation
how much weight, if any. GSA abould have qiven to the above
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avard factors before making the lease award. This le contrary
to the principle, frequently stated by ocur Office, that in
properly prepared solicitations offerors will be advised of
the relative importance of technical, price and other evalu-
ation factors in relation to each other. The reaszon for this
rule is to provide all offerors with the information necessary

~ to properly prepare their proposals. See, e.g.., Matter of
Miniares Building Maintenance Company, 55 Comp. Gen, 535:?¢

378) 1 and B=YII8YV Y Decenber 11, 1962.

In view of the court proceedings and the fact that we
have not reguested the parties to comment to us, we are not
prepared to state whether GSA issued 2 legally defective
iavitation by not giving adequate notice of the award factors
to be weighed in making the lease award.

In our opinion, GSA and SEC should have worked together
more closely and theroughly in preparing an SFO and in making
the lease award. PFor example, questions concerning location
shouvléd have been aired and, if poss=ible, resolved prior to
the lease award. Had this been done, a lease azward more satis~-
factory to all parties concerned might have resulted,

e o e v et

Finally, yvyou have asked ocur opinion a2z to the expected
consequences to the Government in the event a decision is made
to terminate the Buzzard Point lease. If the Buzzard Point
lease were ternminated, absent a court ruling thet the award
of the lease was illegal, GSA could be potentially liable
for the lease amount less any rent £JV received in wmitigation
from subsequent tenants of the Burzard Point building during
the remainder of the lease term, ’

We trust that this tesponse will be of assistance to you
in your review of GSA's proposed relocation of FEA to the
Buzzard Point building.

Slncerely vyours.

B.F KALLER

-

[peputy Comptroller General
of the United States

Enclosure
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ENCLOSURE

SEC Exhibit Showing a GSA Worksheet Evaluating
the Buzzard Point and Union Center Plaza Buildings 2/

Criterion

+. 1, Rental Rate

i 2/

a, Fully Serviced

b. Govt' pays Util-
ities

'3?2. Overtime

a, Pully BServiced
b, Excluding Util-
ities

'© 3, Availability of Low

ihgand Moderate Income
" Bousing

§uzza:ds Point

$ 5.5454
5.6089

125,00
50.00

.The site is located

at the extreme end of
the Buzzard Point
peninsula somewhat
isolated from the city

Union Center Platza

5.79

80,00
37.50

The site is located on
North Capital Street
in Northeast within
walking distance of
considerable low and

proper. Low and Moder-
ate Income Housing ie
available within walk-
ing distance on a
limited basis In the
area gouth of M Street,
§.W. Otherwise, bus
or_car use would be
necessary from else-
where in the District
or nearby suburbs,

moderate income hous-

ing including many new
housing units in the
vicinity of Gonzaga
High School,.

8EC reformatted the GSA Worksheet, and the rental rates in SEC's
exhibit do not reflect GSA's analysis of the final offers as of
May 30, 1975. GSA's analysis shows an average effective rental
of §5.49 per square foot for office and parking space for the

Buzzard Point building and $5.62 per square foot for Union Center

Plaza.

However, for only office space, GSA's analysis shows an

average effective rate of $6.54 per square foot for the Buzzard
Point building and $6.50 per square foot for Union Center Plaza,
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Criterion

e A o e U N

4, Availabllity of
Parking and Public
Transportation

? 5., Effect on Development
in site ares and consia-
tency with local plans

Buzzards Point

The building will have
garage space available
capable of parking
approximately 840 cars,
Off street parking is
generally available due
to the lack of devel-
opment in the area, Bus
gservice is available
but on a limited basis.
The closest Metro sub-
way station would be
located at 4th s M,
S.W. (12 blocks away)
which would require
shuttle service. Taxi
cabs available only by
telephone request.

1900 Half St., 5.W,,

is in the South Capitol
Street/Buzzard Point
Area, which is cur-
rently under review for
redevelopment purposes
by the Municipal Plan-
ning Office of the U.C.
Government and the
National Capitol Plan-
ning Commlission. Both
agencles have notified
GSA in writing that
they do not consider
the construction of a
large office bullding
on this site to be in
keeping with the city's
30licy to encourage new
g%ficd construction in
the Downtown Urban
Renewal Area,
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Union Center Plaza

The building will have
200,000 spuare feet of
garage space capable of
rarking approximately

700 cars, Bus service

is good as the building
is located on the highly
travelled North Capitol .
Street, Metro subwa i
service will be avail- v
able at Union Station v
which is within a walk-
ing distance of 4-%
blocks. Taxi cabs are

generally available, @if

Union Center Plaza East .
is located in an author- .

ized Urban Renewal Area | -

and is, therefore, situ-
ated in the vieinit
deemed best for office
development by agencies
such as the National
Capital Planning Com-~ (o
mission and the District
Government's Municipal
Planning Qffice. The
proposed building is one =

of a proposed five build-' .

ing complex two of which
have been constructed
and are occupied.
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Criterfon ‘ Buzzards Point Union Ceptas Plaza

Availability of food

service

-7,

Enrivonmental Impact

witodIuhA

rink3stialsrmhA agobrtald [nysmad

The buildipa will have
a cafeterla as part of
the lease agreement. A
nearby bullding leased
te the Government has
cafeteria and lounae
facilities., These are
the only eating facili-
ties within walking
dietance located in the
area. The nearest com-
mercial eating facili-

The buildina will have a
cafeteria ae part of the
lrase a2areement. In addi-
tion two other bhuildinas
that are part of the
development vroiect have
cefeterias, The Jdevelorer
intends to construct a
hotel with a restaurant
op the site in time for
the Bicentennial Year,
Several restaurants,’

‘tiee are located at

waterside Hall at Jth
& B.EL. ‘

The prorosed buildina
will be 2l1 electric
and corply with all
local codes, The site
is located on the Ane~
cogtia River and would
¢isrupt any plans for

park, racreational, or
natursl use. As such.
the proposed develop-
ment rroject is opposged
by HCPC and the D.C.
Government ZPlanning
Cffice. In addition,
the Comprehensive Flan
for the tHationel Capi-
tal designates this
gite as part of the
National Open Space
System,

cafeterias, and a drug
store are available
within a 3-4 :lock
radius of the rroposed
builaing site,

The prorosed kuildino
will be all electric end
cemply with all locsl
ccdes., 1he site is
located in a commercial
redevelopment area, con-
zistent with state, re-
alonal, and_local plans

and programs,
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