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COMPTROLLER GENERAL OF THE UMITED STATES
WASHINGTON D.C. 20548

B-207399 ' June 10, 1982

The Honorable George Miller

Chairman, Subcommxttee on Labor
Standards

Committee on Eéucatlon and Labor

House of Representatives

Dear Mr. Chairman:

This is in response to your letter of April 29, 1982, concerning the
Department of Transportation, Coast Guard, manning regulations for off-
shore platforms and rigs. These regulations require the employment of
American citizens or legally resident aliens for activities on the Outer
Continental Shelf after April 5, 1983. You request that we answer the
following questions:

1. Has the Department of Transportation complied with
the timetable for the promulgation of regulations
as mandated by the Outer Continental Shelf Amend-
ments of 19787

2. 1Is the Department of Transportation complying with
the law by postponing the effective date of the
manning requirements until April 1983 and,

3. 1Is the Department of Transportation complying with
the law by creating, through regulation, an auto-
matic 90-day exemption to the Outer Continental

Shelf Amendments?

In order that we provide an expedited response, you request that we not
wait for Transportation's comments on these questions. Accordingly,
we have only discussed these questions with the Coast Guard informally.

For the reasons explained below we have concluded (a) that the
Secretary of Transportation did not comply with the timetable for pro-
milgating regulations, (b) that the April 1983 date for compliance is
required by the authorizing legislation and (c) that the exemption re-
ferred to in the third question is a reasonable exercise of adminis-
trative discretion given Transportation under the statute.

1. Has the Department of Transportation complied
with the timetable for the promulgation of
regulations as mandated by the 1978 Amendments?
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Section 30(a) of the Outer Continental Shelf lLands Act, as added,
Pub, L. No. 95-372, 92 Stat. 669 (1978), (43 u.S.C. § 1356(a) (Supp. 1II,
1979))¥/directs the Secretary of Transportation to issue manning regula-
tions applicable to vessels, rigs and platforms engaged in oil and mineral
development on the Quter Continental Shelf within 6 months from the date
of its enactment, September 18, 1978. 1In fact, the regqulations implement-
ing the statute were not issued until April 5, 1982 {( (AT Fed. Reg. 9366, "
April 4, 1982), (to be placed at 33 C.F.R. Part 141)7 Clearly, the Depart-
ment of Transportation failed to comply with the 6-month requirement for
the issuance of regulations.
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2. 1Is the Department of Transportation complying
with the law by postponing the effective date
of the manning requirements until April, 19837

Sectian*BO(a)(3) of the Act specifies that the manning regulations
issued by the Secretary shall apply to

"% * * any vessel, rlg, platform or other vehicle or
structure—

73 ¢v.s.e. /3~§ZKQ)(’3>V

* * * * *

X~

"(3) which is used at any time after the one~year period
beginning on the effective date of such regulations * * *"
(Brphasis added)

Thus the Congress has directed that the manning regulations which the
Secretary issues are not to be enforced until 1 year after the date they
are issued. The statute does not indicate that this l-year delay is in
any way contingent on the Secretary fulfilling his mandate to issue re-
gulations within 6 months of passage of the Act. Therefore, under the
statute, the Secretary is not authorized to move up the enforcement date

of the regulations.

It is true, as you point out, that the legislative history of sec~
tion 30 makes clear the expectation by the conference committee that the
regulations would be in force "no later than 18 months after enactment of
the 1978 amendments.” H. Rep. No. 95~1474, 95th Cong. 2d Sess. 125
(1978). Certainly the failure of the Secretary to issue the regulations
within 6 months will leave this congressional expectation unfulfilled.
However, the Congress did not incorporate its expectation into the Act by
stating that the regulations were to be enforced within 18 months. Rather,
the Act provides that the regulations are not to be enforced until 1 year
after they are issued. The Secretary's failure to issue the requlations
on time does not provide him the authority to ignore this statutory

requirement.
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For the above reasons, it is our opinion that the Department of
Transportation has complied with the Act by pioviding that the manning
regulations are to be enforced as of April 5, 1983.

3. Is the Department of Transportation complying with the
law by creating, through regulation, an automatic 9C~day
exemption to the Outer Continental Shelf Amendments?

Sectioﬁ*§0(c)(l)(8) provides an exception to the manning requirement
when there are not sufficient citizens or resident aliens available and
qualified for Cuter Continental Shelf work. Transportation's regulations
implementing this exception provide, 47 Fed. Reg. at 9380-9381:

"§ 141.20 Exemptions from restrictions on employment.

"(a) An employer may request an exemption from the
restrictions on employment in § 141.15 in order
to employ persons other than citizens of the
United States or resident aliens as part of the
regular complement of the unit under the follow-

ing circumstances.

* * * * *

"(2) When there is not a sufficient number of citizens
of the United States or resident aliens qualified

and available for the work.

* * * * *

"(g) If, within 30 days of receipt by the Coast Guard
of a request under paragraph (a){2) of this sec~
tion, the Coast Guard does not make a determina-
tion or advise the employer that additional time
for consideration is necessary, the request is
considered approved for a period of 90 days from
the end of the 30 day period.”

Under this procedure the only time an automatic exemption from the
manning requirements would occur is when the Coast Guard within 30 days
of feceiving the application does not make a determination or inform
the applicant that it needs more time to make its determination. The
Transportation discussion of the comments to the regulatlons provide
thig explanation: \

"(d) Another comment sugoested that requests for an
exemption under proposed paragraph (c¢) should
not have to awzit the formulation of an advisory
opinion by the Department of Labor and that the
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Coast Guard should be limited to a 1C¢ day pro-
cessing time. The same comment suggested estab~
lishing an emergency request procedure to provide
for temporary exemption of amn individual or posi-
tion subject to later confirmation by the Coast
Guard. Because consultation with other federal
agencies is necessary, a 10 day time frame could
not always be met. However, the section has been
revised to provide an automatic tenporary exemp—
tion if the Coast Guard does not respond to a re-
quest within 30 days.™ 47 Fed. Reg. at 9371

We understand that the Coast Guard has established the 30-day period
so that it will have ample time to respond to each recuest. The Coast
Guard expects that the $0-day exemption will only come into effect through
some administrative error such as a misplaced or lost reguest. The exenp—~
tion is designed to avoid a possible emergency where an off-shore platform
or rig could not be manned because of the failure of the Coast Guard to

respond.

From our reading of section 30 we believe that Transportation's regula-
tions providing the 80-day exemption are within the Department's adminis-
trative discretion. Given the circumstances as we understand them, we are.
unable to say that regulations designed to avoid disruption of Outer Conti-
nental Shelf activities in unusual circumstances, where the Coast Guard has
failed to respond to a legitimate request, are unreasonable,

’;Zizti}; yours,

Acting Comptroller General
of the United States
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