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Thia l1 in l"HpOJlae to ,.our J"•cent letter regarding "clarUying 
authorisation" for the Ellicott Creek Flood Control Conatruction 
Proj•ct, Erle CountJ, New York.. You indicate tha.t the propo•ed Water 
ReSOW"cea .Dtwlopment Act of 1978, H. R. 13059,, 11th COili•, Id Seea.,, 
prorided 8UPP1emeatal authorlQ.Uon, .. requested by th• Corpe of 
Bqineen, beoau• Of a ·dfftaion to c<matruet a diwralon channel 

".'.in8tead ot the Sudridge D&Dl u originally propc)8td. However. be• 
cau• thU bm wu not enacted, the Cor.P• baa advl1ed you that the 
'1 mJlllon appropriated in H.J. R••· 1131, which mak .. continuing 
appropriation• tor flacal 7ur 1979, cannot be apent to begin caa­
atructiOll ot tbe llllieatt Creek diversion. channel. 

It 19 your undendandinl that the Bouse Appropriation• Committeet a 
Subcommittee an P\dalic Woru requeated. our opiJUolt u to whether,, 

.,.becau.e of the unuaual clrcmnatanc••• the funda already appropriated 
'tor project• alllbOl"lHd in the water reaource• bill CaJT1 with them the 
wetpt ot all autb.artsation •o •• to allow the Ellicott Creek tload ccm• 
trol dlwr•la11 chlmNtl ccinatruction to begin on achedule without· the 
necu1ity of walttnc tor authorization b)" the next Congress. 

We have not received a F8ClU•a1 to conaider thia matter from the 
Subcommttte.e OD Pllblic Worllll of the House Appropriation• Conurdttee 
or from any other ccangrM•tonal •our~. However, w• ha.ve met 

,Jnformally with :s:~@preaentativea of th• Corps of Engineer• reprding 
thl8 problem and aclYlaed them u follow•: 

lectkm IOlvbt th• Flood ~rr:i A~;Of 1970. Pub. L. No. 91-611, 
December Sl, 1110. 14 Stat. 182-1, 182~1837, provide. thatc 

''The project for the Sandridge Dam and lle•ervoir, 
mttcott Creek. Nn York, tor flood protection and other 

. purpoa" is hereby authorized. subatanttally in accordance 
~. with th• reeommendatlou of the Cbtef ot Engineera In hi• 

report dated Ncwember 1$, 1970, at an. estimated coat ot 
'11. 0'10, 008. Conatruc:tton lhall not be lnitiated unttl 
approved by the Secretary of the Army aDd the Preaident. 
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~ Prior to the commencement of tha project •. including, 
but not limited to. acqul•iticn of real property. the 
Secretary ;A the Army.. acttn1 th.roqh the Chief of 
Enctneer•. mhall inv .. tlpte all pouible alternative 
m ethod9. including. but not limited to. pa.1ible relo• 
catim of el-.meata ot the project. ~lation of chu• 
net.. proviaian ol leve• and floodwalla, decreutnc 
of •iz• of project faciliti••• rerouting of streams, 
r aialna or lowert.na pool.a. and deepenini channel• 
and movement on the atream.. or any combination of 
th• toreioing that can accompliah the purpo.ea of thla 
project and 1hall report hill findings and detarmina· 
t1Glla to th• Concre••· " 
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The recommended Chief al Enginee"' plan called for conatruction 
of a dam and renrvoir and about 3 milea of minor channel improve­
ment in the towu of Tonawanda and Amher.t. New York at an uti• 
piated Federal co.t of '19. 070. 000. (See H. R. Rep. No. 91·18815, 
81.t em,.• Id Seaa. 42 (1970) Oil B.R. 19877,. title 11 ot which wu 
~ed u the Flood Control Act of 19'10. ) 

The project authorization wu later modified to pel"mlt remecbl 
flood cODtrol meuurea to alleviate flooding in the reach betwem Stahl 
Raad and Nlapra Falla Boulw&rd tn Amhertt. New York. Theale 
mlU'Ul'tt9 were required to "be compatible with the authorized project, , 
and any alternativea currently under ajudy. purn.ant to the Flood 1'4.t ''" :,,_ 
Control Act ot 11'10. " See aection t•Vof the Water ~ Develop• 
ment Act of 197"- Pub. L. No. 13•251. March '7. 117.f. 88 Slat. 12. lY. 
Accordiq to B. R. Rep. No. 13•541. ISd Cong.• lat S.a•. 91. 82 (187S) 
on IL R. 10203, tM derivative source of the Act. u a r.w.t Qf the 
lnv..uption of alternative methoca, th• District Engin .. r, Buffalo 
Dtatrict, had dWeloped a dlvereton channel . plan u a recommended 
alternatlw to the dam and re1ervoir. However, th• report stated. 
'rtrhla new plan muat atlll undergo the uaual adminiatratin review 
and be submitted to the C~a for authorization. ti It appean that 
the •ole purpot1e of 1ection l~ the 19'7-' Act was to amend the 1170 Act 
to authorize local fiood control meuuree in Amh•rmt. provided they 
Yould be compatible with the Bandridge Dam or with any alternate thereto 
authorised by Coner•••· However. aectlon 14 did not ttaelf approve and 
i.uthorize a particular alternative to the Sandridge Dam and Reaervoir 
tor conatructlm in the upper Ellicott Creek area.. 

Subaequently • the Corpa of .Engineer a completed the study ol alte-r• 
naUvu and its recommend9d plan for the upper portion of tbe ·pr.oject 
;,,.. to aubaUtute channel enlargement and cliveraion channel cOlllltructlon 
tn combin&Uoo with leaving a portion of the creek in ita natural etate. 
for the previou.tly authoriz•d Sandridge Dam and Reaervolr. (The 
lower portion would be conatructed in accordance with the un 4 Act. ) 

- 2 .. 



r 
~i 

:1 
:1 ,, 
I 
I 

--

B•l8S~7 185 

A• indicated in a letter to you from the District Engineer. Buffalo 
Dlatrtct, Corp• of Engineers. dated March 3, 1978, additional legt.la­
tlve s.uthority wu thought necessary by the Corpa of Engineers prior 
to ccutruction of the upper portion of the project. 

Thereafter. •ection 121 of H. R. 13059, 95th Cong., 2d Sesa.. the 
prop«Med Water Ruourcea Development Act of 1978, authorized project 
modification punuant to the district engineer's recommended plan and 
.$11 mUHon wae authorized for cCJl'latructiCll. However. the House of 
Repruentativea adjourned on October 15, 1978, without completing 
action on the blll. Accordingly, there ia no apecific ltatutory authori­
zation for the propoaed modlflcation. Your question is whether congres­
sional •tatementa made during the authorization and appropriationa 
proc••••• can be read aa constituting proper authorization of the 
modiflcation.8. 

In hearing1 on the propoaed appropriation bill in the House of Repre-
·aent&UVH, the Corpa propoeed no new constructicm starts. In teati­
m0117 before the Subcommittee on Public Worka, the State ot New York 
advocated $1.1 milllon tor funding of the Ellicott Creek project, atating 
that authoriEed cautructic:m Of the dam wa1 subject to the completion 
of an lnve.tigation of all poaaible alternatives but that the Pbue II 
general deaign memorandum for the portion of the project authorized in 
117' would be completed in ft.cal year 1978. (Hearings on Public Works 
for Water and Power Development and Energy Research Appropriatton 
Bill, 1979, Before a Subcomm. of the House Camm. on Appropriations, 

"'.15th Cena., 2d Seaa ... Part 1, 336; Part 8, 277 (1918)). The House 
Appropriatiou Committee recommended $1 million for construction of 
the Ellicott Creek project. (H.R. Rep. No. 95-1247, 95th Cong., 2d Se••· 81 (1978)). 

In Senate hearinp, the Corps of Engineers recommended $1.1 million 
for conatruction of the project •• a new conBtruction start. (Hearings 
on Public Works tor Water and Power Development and Energy Research 

~Appropriation, FU.cal Year 1979. before a Subcommittee of the Senate 
·committee on Appropriation.a, t5th Cong •• 2d Seaa. 319 (1978)). In 
s. Rep.. No. 95-1089. 85th Cong., 2d Seas. 74 (19'18), the Appropriations 
Committee recommended $1 millioo for project conatruction, indicating 
that there had been allocated to the Ellieott Creek project to date 
$1.124. 000 and that the total estimated Federal coat waa $12 million. 

The ccmlerence report on H. R. 12928. H. R. Rep. No. 95-1'490. 
93th CO&ll• • 2d Se••· as, 43 Q978) state• that funda appropriated for 

"'! "Cmatruction. General' are to be allocated as shown on a table which 
lncludea $1 million for constructim of the Ellicott Creek project. 

The Energy and Water Development Appropriation Act, 1979, 
H, R. 12828, wu vetoed by the Pre1ident, and the veto sustained by the 
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Howl• of Repruentatives on October s. 1&78. Title II ot the vetoed 
bill provided app~rta.tiona for the civil function• of the Corp8 of 
Enain••r• under "CCID8truction. General"·-"For the Proeecution of 
river and harbor. flood control. shore protection. an.d related 
projects authorised bif laweJ • * * '1. 3'3. 711. 000 to remain available 
untfl upended***· 
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By joint re~lution (H. J. Res. 1139. Pub. L. No. 95-482. October 18. 
1918. 92 Stat. 1803 >. the Consr_~JI• made continuinf appropriationa for 
ft•cal year 1971. Section lOl(b)Vprovldea in part t hat 

il)..J.. µ. ~ 
"Buch amcnmta u may be necessar.r. notwithBtandlng 

.. u y other provt.ion ol thi8 joint reaolutfon. for the 
ft•cal year endtnc September 30,, 1978, for programa. 
project.. and acti vitie• to the extent and in the manner 
provided tor ln the Energy and Water O.velopment 
ApproprlaUm Act. 1971 (H. R. 12928) a.a enacted by the 
Conare111 * * *·" 

(Certain projecta were spcitcifically excluded from coverage but the 
Ellicott Creek project wu not among them. ) 

Coaaequently,, b:y virtue of the contlnuina resolutt.cn. the proviaialla 
ct the ntoed appropriation bill were incorporated by reference and funda 
were made available for canatructian of Oood control projecta but only 
for project• for which they would have been available had the vetoed 
appropriation bill became law. 

It 19 clear that the 1970 authorizing leglalation contemplated the 
coutruction of a dam and reservoir. While a atudy of poesible alterna-
~uve methoda. including channel inatallatkm and deepenin1 wu mandated. 
and the f1ndlnp were to be ~ported to the Congr••• before commence· 
meat o,f coaatructicln. there is no pimt of coastructioo authority for 
u7 alternative to the dam and reservoir,, The Water Reaouree11 Develop­
ment Act of 11'14 permitted the construction of remedial flood control 
meuuru which would be compatible with both the dam and re•ervoir 
or an7 alternative• which might be recommended by the Corps of 
Enif neera' atudy punuant to the 1170 Act. However. th1a Act al•o 

-.: afford• no authority for the COl18tructian of an alternative which the 
' • tudy mJaht later recommend. 

Since the propa.ed Water Reaource• Development Act of 1978 was 
not enacted. authority therein for canatruction c1 channel• u an 
alternative to the coutniction. of the Sandridp Dam and Reservoir 
doe• aot con.titute "authorization by law" for alternative conatruction. 

The vetoed appropriation bill by it• terms did not authorize a 
"'. cbaqe in the 1970 canatructioo authorization. It appropriated a lump­
nm of money for conatruction. including :flood control projects. ... -
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