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COMPTROLLER GENERAL OF THE UNITED STATES s

AT /
W S‘L{) 4
WASHINGTON, D.C. 20548 .

APR 1 9 1865

well Drokerage Co., Inc.
top Lane
Jaricho, New York

Attentiom: My, Macmll M. Sackw, President

Centlemen t

Purther refevence is made to your telegram of Jamwary 26, 1963, ss
supplonented by your letter of Februmry 10, 1955, protesting sgalnst the
award of & centract for n new post office facillty at Hastic Reach, Hew
York, to another concemn by the Post Qffice Dupartument.

By Advevtisement for Blds to Iease (Construction), dabed Avguat 29,
1064, blde, to be opened October 14, 106k, were solicited by the Post
Office Deparimant for construction sid liase to the Dovermvent of s post
office to be located on the wesl side of Mastic Homd, spproxisstely 117
feet south of President Sireet, in Mastic Deoch, New York, Bids tobe  a
whmitted were to set Torth the anmusl rental proposed o be charged for
s basic lemse term of 10 yesrs, with & five-year renmewal options. The
sdvertizsmment stated that any eward thereutder would be made to that
responsible bidder whoge bi¢ was most adventagecus to the Government, price
and other factors considered; thal in making itz detersdnetion, the Govorne
ment would give greater welpht to the rventel specified for the basic lease
term; and that the right was reserved 4o the Poat Office Depawkment to
negotimte ap to price with the bidder it considered low, or 1o reject
;xv or all bide. The advertisement alsy provided in material part as

ollows ¢

"6, Esch bidder, widess a bid bond 18 nccessary, is reguired
to lete and subsalt with bis bid a properdy caspleted POD
Form 1413, entitled Lease Didder's Qualifications. The Post
Office Departeent may require the bidéer o asubnit & Perform-
ance Dond end & Lebor gnd Materiala Peywent Hend, both in
poonl suns to be specified by the Conlracting Gfficer. TForms
of guch bonds will be supplied. Fadilure of the bidder to
subnit proper bonds not later than 20 days after the request
will be grounds for rejecting the bid.”
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The record shows that you were the low bidder for ithe basic lease
term at an sapual rental of $5,627, the other O bids vecoived in response
to the advertismment ranging from 35,880 o £12,120 in anmual rental for
that term. However, the ¥ew York Regions) 0ffice of the Pogt Office
Departomt mivised you by letter of Jumary 25, 196%, that your dd had
been rejected.

It iz stated in the letter-report dated March 19, 1365, furmished
to us in this matter by the Teputy Assiastant Postumsster Cenerel, a copy
of which wes supplisd to you vith our letier of Fapch 25, 1965, that
your bid was rejected because you wery determined pot to be a responeible
bidder by reascn of the following facts:

mnu.mmmmm,mwﬁ,mrmmm
and Vioe President, respectively, and are the prineipals of
sevaral sall, closely held corporations fncluding Marxwell
Brokerage Co., Ivc., and Sackson Congbructicn Corporation,
T™is latier corporution was the succogsfll bidder ou contraste
swarded under 3% U.8.0. 2302 to provids new postal factiitiee
ot Bunm, Fuat Bernerd, avd Btafford, Texss sod Sew Cunberisnd,
Wast Virginis, consisting respectively of 2,975, 2,435, 2,968,
and 3,300 square foob tulldings., The contracts with the Sask-
mﬁmmmmmwﬁ?ﬂ Of thewe four contracts,
bythoemmcmr, m,mmwmmw
several momths after the agreed completion date, sod consider-
abley difficuity was experisnced in gebting the lease coutrac-
tor to comply with the plans and specifications. Even 30,
completion was only in sccordsnce with the Jowest posaible
niajmum standardes and required an exceptional smount of time
and attention by the Govermment to assurs complisnce, espe-
eially in view of the relatively mmall sizs of the bulldings.

"Ay concerna the Rew Cusberland,; West Vieginia fucility, the
Dapartwent's contract with Sackson Comstruction Corporation
required that Corporation to take an sasigrent of an assign-
sble option to purchave land, to exercize the option and pur-
chase the pite, and to censtruct s poetel Tacility thereon
mmwmw However, the suecersful bldder
the owner-optionor to convay the proparty to it
without peying any of the purchase price. Purther, bldder
allowed the performance tise to expire and 814 not even gtart
construction. Because & facillty ol this location was sorely -
needed the Depsriment, rother thas defauit Sackeon Construction,
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allowed it to sesign the eontract in July 194 to Fi Con-
struction Company which company tock title to the lend and
recently satisfactorily completed consbructlon of the buila-
ing. While Maxwell M, Backs waz in the office of the Apsix-
tant Director for Realty Mategewent heve in febinglon, D, C.,
in Sovesber 196%, preasing for acceptance of his fim's bid
on the Maatic Beach, New York facility, e stated that his
peor finmncial condition was the resson for lpabllity to
perfoms the Naw Ounbariand, Woat Virginls lease comstyuction

“With respect to the Bune, Texas award, Seclwen Copstruction
Corporation 4id not purchase the property sfter it hed agreed
to 40 80, aid after it took an sspigmment frew the Dopwriment
of tha option to purchase land for that purnoge., Instesd, it
aliowed the tine to lapgse for exereiwing the wption to pur-
chase, and falled to comsence construction during the time
reguirved to construct and complete the facility. Therafore,
on October 20, 1964, six days after the Marwell Brokersge Co.,
Inc., Bi4 on the Mostic Beach, Bew York facility was opened,
Sackuon Construction Corporation, comsisting of the zame pyine
cipels, wan declared in defmult of its Bunm, Texes leags conw
tyact. A stated hminbafom, the Department did not feel
that Maxwell Brokerage Co., Ine., and the principals conatitub-
ing that firmm as well a5 Seckson Construction Corporabion, were

bidders por that the interests of the Departmont
mmmwmmmmmt firm. Therefors,
Aits Yid ves rejected end an swerd wes mede e the second Low
bidder after pegotisting the anmmel rent fi@mamwﬁ,‘rsﬁ
for the ten~year basic ters snd &)l renews) terms.”

You contend, in substance, that you sre respomsibvle and that, if
the cottrecting officer had any doubt as So your pesponsibility, he should
at loast have afforded you the oppertumity of furnlehing s performance
br:‘iig.’m for in the shove-guotsd wwiatm of the advertisement

mmmmemmtmawmmmwm»mwww
the contracts entered into with Sackson Conatructlon Corporation (whoee
principal officers were the same a¢ those of Mowmll Brokerage to., Ine.),
a8 et out gdove, would mppesre to constitute smple justification for the
W'ammtmmmmmmm, Ine., could not
b conaidered = responeible bidder, even under the strict miles of formally
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advertised coapetitive biading, m,mummmhmbwu
detemined in advance that a bldder capnot be relisd upon to perfors the

T eomteact baing negotiated in accordunce with ite bems, it would not be

sound procurement practice to accept a performatice bond, which could, at
best, only insure thet the Goversment would e made whole fn the matter
of demages in case of a bresch of the comtract, When the Scoveryment
avards a contract it wants, and hag & right to expect, performance in the
sanowy and at the time contemplated.

Thare is slso foy considerstion the ?zﬁmtﬁbetmmimhem
involved was suthorized by 39 U.B.C. 2102,Vwhich provides that notwith-
standing any othsr proviaion of lmw, the Pastusster General wey loase
on wuch terms as be deoms appropriats. Ax Indicated in the
docisions referred to in the Deputy Asaistant Postmsster Coneral's letter,
copies of which were furnished to you with sur letter of March 25, 1965,
ve have held that statutes granting suthority to negotiste contracts with-
out advertising, such as 39 U.8.C. m, prohand the lesser authority
to utilize sdvertisiug to the exbmmt tratively decoed sppropriate
in making contvacts thereunder, without restricting fimsl adntnisteative
dnt«mdmﬁmaf,%kﬁﬂw%%%mtmmmmﬁ. 20
Comp. Gem. 19827 As pointed out in the 2ived decisicn, in such ceses an
sininisteative clection to advartise yather than 0 negotiate with s
single contrector does not nacessarily vequive the waking of an awgrd
o the lowest biddsr regardless of any or all other considerations.

Sinee by the gtatute clied the Postnaster Ganeral is vested with
broad ddscrwticnary suthority to deteruine what action with respect to
leasing of property will best serve the interests of the Covermment, and
ve find here no abuse of that dlacretion, your protest must be dented.
The enclosuras transmitted with your letter of Febyuwry 10 exe returned.

Vegy teuly yours,

Joseph Campbedl

of the United States

Enclosuywn « 2




