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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, DL, 20548 m

B-155433 MAY 21 1965

Tugens L. Stevart, Baquire
1001 Cosnecticut Avenue
Vaskingten, D.C. 20036

Dear Mr. Stevarty

Py telefsx dsted October 28, 196k, and subssquent correspondence,
Keeo Industyies, Inc., protested againet the rejection of its technicsl
subnitted in respcose to invivation for bids ¥o. 208-64 dated
25, 196%, fasued by the United States Nerine Corps as the first
Mémmmmmummmpzmtawm
sransportable msinternnce vons,

Pago 7 of the invitatice ddeutified the proeurement as follovs:

“**mm,wtmm,wwmm,%ﬁwm
panels and ruaning gears to bo fwraished heveundar shall
by Type II in sccordance with Military Specifiostion MIL-
AB100(WEP) of 21 April 196k, gttached hoveto as Eaclowwre
(1)mnamurmmwmmmunuﬁﬁ
below. The air conditioners to be furnisbhed for use with
the maintensnce vens hereunder shall be in sccordence with
Bureau of Naval Uespons Purchass Descriptios WB-4957 of
14 April 196k, attached hereto ms Ensloswre (2} which ia
8 part of this Invitaticn for Bid. Engineering dravings
mmmmmmmmmm:m&m
informstion. The general conliguration, dimensions, tie
down points, and lgestion of stress members shall be ng
mwmm mvamuwmm
J ' 4 R m);&.m@i“

“Nodify Paragrsph 3.45.5 of MIL-A-S1030(WEP) to provide
for the intercommesting of the tve (2) eir eomditiomer
mmmwamzmswmmu-mm
on the surface of the contrel’ panel, ® & ¥

Bidders wers advized that tamm proposals would be evsluated
undey the following criteris,
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*3, e bidder's technical understanding of and
intent to comply with the provisions of Exhibit A,
[nvitation scheduls/

%2, The practicability of the bidder's plan of
mnufacture and purchasing policy. :

"3, Suitability of the bidder's quality control
systen,

*h. Coapletensss of the proposal,

5. Boundness of the engineering principles

"6. Ability of the bidder to meel the delivery
sehedule.

"T. Ability of the propossd wmit to give the
desired opayation and performance.

"8. Eage of mmyfecture of the proposed umit,
*3. Esse of meintensnce of the proposed unit.
¥10. Bimplicity of design of the proposed unit.”

Paragraph 7.1 of purchape deacriptice WS-%957 requested bidders
t furnish information as followe:

“71.1 Infersation to Accompany Bid.-Bsch bidder wust fur-
nish with kia b4 the informstion specified below., This
informstion vill ba ussd in analysing bids in an endeavor
to predatermine complisnce with this purchase description
sl suitability of the equipment for the required service.
Complisnce with this purchase depcription In ewery respect
shall be required. Failure to furnish the yequived infor-
mtion 8t time gpecified for cpening of bide o fallwre
of the elicited information to conform strictly with spec-
iftention reguiremsnts will require rejection of the bid.
The bidder sball submit the folloving formebion:
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Ya. A schematic layout showing air flow with air
teuparstures at each point, refrigeration gyaten, conlrol

systenm incluiing sensing points.

*h. Refrigeration load calculations for eonditions
of 80° F. vet bald and 110% ¥, dry bulb tesperature,

"e. Name, model mmsber, rating curves and manufecturers’
eatalog data snd cross section drawings wers indicated for
ench of the following: ‘

*(1} Refrigeration Coupreasor; zake and model mmber
if any.

"(2) Conditiomed Afr Blower; smks aod model mmber
if any.

"(3) Filters; mke and type.

“(4) Heater Kiement und Safety Devices; model nuwher
an& capacity.

*(5) Tempersture and Bunldity Bensing Unite; maie,

"(6) Tesperature Control Instrumenis; meke, type
and model number.

"(7) Motors; meke type, cepacity, characteristics.
"'(3} Contactors; make, type snd model pumber, 1f any."

Pourteen technicsl proposals were received em Jume 23, 1964, spd
vers forverded on June 26 o the Buresu of Nawal Wespons for technical
Tovisv. The Bureau found that only three firms had submitted acceptable
techntonl propossls; York Astro Division of Wickes Industries, Ino.,
Harvay W. Hottel, Inc., snd the Air-A-Plane Corporation. Since the
contamplated procurement imvolved about $6 millifon, the contrueting
officer determined that acoeptable respomses from these three firms did
not eomstitute mdequate competition. Therefore, 1t was determined that
Meposals submitted by the Astro-Boiences Corporation and Spencer-Safford

» Inscrporated, could be found to be acceptadle with the inclusicm
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of & Pev items of additicoal informatien. By August 10, 1964, both
of thess firms were determined to have submitted acceptable technical

PrOPOBKls.
ﬁitmtmmmmwmmmmbm

the Marine Corpe vhich were mnds savailable to you as Keeo's attorney

for review snd comment. Also, we have discussed the varicus aspects

of the protest with you and vepresntatives of Keco on maxy cecasicns.
It vas recognized at all times that since we had neither the technical
expertise nor the facilities t¢ reevaluate Kace's proposal, we had to
rely wpon the conpetency of the procurement agsney for am evaluaticn

of the tachnical bages of the protest. ¥We sre sov in receipt of an
sdditionn) report from the Marine Corps which, fn our opinion, sub-
stantinlly supports the administrative rejection of the Ksco propossl.
¥hile reascuable wen might honestly differ es to vhether a technical
proposal is technically responsive to advertised specifications, in
situntione such as sxemplified by this proteat, we muat resolve any
dispute of facts in favor of the determimation by the procuresent sgency
which hes the primsry responsibility to sdwiniater the procuremsnt. It
is within thia framevork that owr review of this procwrement wvas conducted.

The Marine Corps veports that in response to a telephone call on
August 12, 1964, & mewting was srranged vith representatives of Keoo,
the Mrector, Procurement Diviston, and technical and procurement
persomnel of the Buresu of Naval Wenpons and the Marine Corps imvelved
in this procurement. The meeting wes held ou August 17, 196k, end ve
are adviged that techical persomnel of the Government explained to Xsco
in detail the almoat totnl lmek of documentation in its tecimical pro-
posel administratively deemed necessary to demcmstrate 1is techniesl
sppromch to the essentisl requirements of the purchasge deseription.
Ve undsrstand that the meeting comcluded with the understanding that
the Marine Corps would reguest in writing the type of informetion
reli¥red of Keco In arder to make possible a detammination shether its
proposal FRQUld be categorised as mzoeptsble or mopscoeptable. By
letter dated August 21, 1964, Keco was requested to furnish the neces-
sary sdiitisnal documentation in support of its wnderstandinmg snd
spproach to ueet the Marine Corps alfertised requivements, That letter
read in pertinent part:
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*1. A schemmtic layout of your proposed aiw
conditicney showing air flow vith air tsoperatures st
each sensing point, refrigeration system, control system
including senaing points.

"3 he informtion indicated for each of the
follewing sir conditioner components:

»
@

ﬂb?

Co

*a.

L.

Refrigerstion Compressor - rating curves,
nanufacturer's catalog deta and cross
section dravings.

Conditioned Afr Blover - rating curves,
wanufacturer's catalog dsta and croes

saction dravings.

Filters - mke, wodel mmber, type, rating
eurves, manufocturer's catalog data, and
eross section drawinga.

Heater Xlement and Safety Devices - make,
nodel nusber, capacity, ratisg cwrver,
manufacturer's catalog data, and cress
section dravinge,

Tesperature and Rumidity Bensing Units -
mke, type, model mmber, rabing curves,
senufactirer's catalog data, and creas
section dravings.

Terperature Control Instruments - mke,
type, model nusber, vating curves, menu-
facturer's catelog data, and eross section
drawings .

Hotors - make, type, charscteristics,

capacity, wodel nusbeyr, rating cwrves,
munufacturer’s catalog data, m eroge
section drawings.

Coptactors - mmke, type, modal number,
rating curves, mepufacturer's catalog
duta, and W section amw

-
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*1a seccrdance with ASPR 2-503.1(¢), you are herehy afforded
an epportunity to sutmiy the informetion shown ebove. Thias
informaticn wast be submitted so %8 to be recelved in this
Office by the close of busisess oo 31 August 1964.™ {tnder-
sooring swplied.)

Sy supplement. Ko. 1, dated August 28, 1063, Keco provided sdditicmal
docusentatica in support of its technical propossl. During the ensuing
pericd wp to December 2, 196k, Keco's propossl ss supplemented and those
of Tour other firms were wndergoing axtensive technical evaluationm within
the Department of tha Havy. It was the consilered cpintom of the Marine
Corps, &fter making an exhaustive teshnical evaluaiion of Keco's technical
proposal, that such propossl was not scceptable. On December 2, 196k,
Keco vas advised as follows:

"Rejockion vas based on your asr conditicmer propossl which
414 not comply with the following peragraphs of Purchane
Dageription W3~4957 of Lk April 196h:

"s. Paragrsphs 3.5.%, 3.17, 3.13.k.1, 3.13.5.2

"It vas therefore felt by the jechnicul advimors that the
air conditiomer you priposed vould deviste from the pur-
shase demcription and be not moceptsble.”

It {s the posttion of Keco that no gubstantial daficiency exists
in 1tw technlicsl praposal vhich would wearrant its rejestice by the Marine
Corpa. In support of this postticn, considerable infoymiize and srgwmnt
have been furnished to ws and in tin transmitted to the Medine Corps for
its comsideraticn., The Maripe Corps, sfier fully cossidering the positdicn
a5 advanced by Keco snd formaiized in your letter of Deceaber 16, 1964,
te ws, determined that the squipment offered by Keco is not adequate to
et basic needs of the Marine Corps. In this cowmection, the Marine
Corps haa reported te us as follows:

"Thare are two major deficiencies in Keeo's pro-
posal that require rejection becmuse they invelve subgtantinl
deficiencies in design Yo chtain the required performsnce
of the atr conditiomer. These deficiencies sre: (a) air
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fiow and (b) electricsl counectors. An exgintering sralysis
of these deficiencies wes contained ia the memorandus, dated
27 Jenwary 1965, from Daputy Chief of Staff (Alr) to the
Guartarmsster General, which Wag pyeviously been forwarded
to your office. The following information is submitted to
ewphasize the significance and baaic impedtance of thege
Seficiencien:

Wmmmmarm conditioning equipment, This
xre mapexmm,wx-ammmmtm
mmwmmmmwhemm,uu&umm
the attechad outlined drawing. I supplied cold alr by &
flexible duect to an cpening in the top side wall of the vap
snd varm aly 1z sxhsusted through tvo exhaust wents in the
lover side wll of the van to vhich are atiached flexible
duests for incoming air to the &ir sanditionmer wmit. Becsuse
of prefoure drop inherent in the duct system which includes
six short 2lbovs in the return linoes, Paragraph 3.5.%. of

the Parchase Description reguived '"# # ¥ thas evaporstor
alr flow to the spaoe betng cooled (empbasis supplied) shali
e vithin the range of 1000 to 1700 cubic feabt per mfmute
(cfm) when operating sgainet s statiec pressure of 0.50 inch
of watar extermal in the sir conditiomnar.®

Sp OB The Keco propoasl was $o use the same
bioniey 1t owrrently manufscturss to apecification

msmgs, modified to 'incorporate the nescessary design

W;?mtmxwuammmmm

"Erco propoged to make the following "major design changes':

i:l) Dimenaion

11) Coxpreasor

{141) Removeble 8kid Apsexbly
iv) Bwmporator Fan

(v} Elsctrical Heaters

i) Ci¥ndt Broakers

vii) Phase Sequemce Helay
vifi) Powar Cables

ix) Control Cablem -

%) Piexidle Ducts

x¢) Power Limttation
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"e very mumber of these ‘mijor design changes' s Indicative
of substantial deficiency of the equipment offered. Hovever,
the propossl vas evaluated cm the busis of the design changes

propossd.

“A vital design change, from the standpoint of delivering cool
atr to the space to be cooled, involves the evaporstor fan
and motor. It vas proposed to incarporate fan blades vith s
greater pitch and & larger horsepower fun motor.

"Supplement No. 1 of Keco's technieal proposal sboved an air
fan and wotor profucing & total pressure of 4.3 inches water
gouge and volume flow of 1650 euble feet per minute at the

ngbm, mmmrmmmatMamw«
mation, contained im the memorandvm from the Deputy Chief of
Seats? im), previously referred to, cooclusively demonstrates
that this total preseure and alr flow at the tin of the bliades
is not mudficient to weet the Purchase ription requires
ments A ¢ 1o be cooled after allowmnce is mmide for
prassure drep, 1 t in the system. After such allowvences
are wale the enginsering study comeludes that a minisum
pressure of 5.33 W.G. at the tip of the bisdes is necegwsry
to meet the Purchase Descripbios requiremsnt of 1600 to 1700
cfn six fiow to the space being cocled. This conclusion is
based upon idesl gperating conditionag with the Flexible hose
in & straight and taut conditicn. To ingure safety factors
Tor field ume, good sngineering would establish a8 10-20%
factor in selecting s fan with o minimum total pressure capa-
bility in the range of 6.0 W.G.

“In sumeiry, the originsl propossl was to supply su air con-
ditionar with admitted design deficiencies $o be corrected

ty 'major design changes'. The Swplement of such proposxl
Turnished redesign information with regaxrd to an evsporator
fan and motor that would not produce the air flow required

by the Purchase Deseription at the spree te be copled. This
vas o fatal deficiency that requived rejection of Keco's
tecinionl propogal, Clarification or additional informeticn
vould not have cured the deficiemey. Additiensl major redesign
effort by Eeco would have been reguired.

g i e+ B e n s sy
Gomemen, | pOmeresLgeF Y g, g 0T ke 5T T T ARt gy |
BNt S FEETAGE Rt
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ﬁ«m;m cornectorg. The second major deficilency vas In
Tegn: elactrickl cusnectors. Paragraph 3.13.5.2 of the
Purchase Description requived MB-3106-type eommector ca the
o tor apd condsppey fan motors. This requirenent was
u%. torily met by Keco's supplementary propossl of 28
Auguet 1964, vhich proposed the use of M3.-3102-type comnector
on-these motors.

“Baragraph 3.13.%.1 af the Purchase Description required an

MS-3106-type conuector on the soapressor mg . Keeo sub-
mitted drawings, Corps of Engineers , sl Stratos
Division Drawing Wo. 2666h-1, cowvering the motor cospresacr
assambly, both of which depict alectrical terminal studs.
These dravings wers never supplementsd or clarifisd by Keco.
The use of MS«type ecnnectors would have required redesign
of the compressor motor housing snd intersal wirieg eomfig.
uration of the motor. This is not & simple mechanical
arvsapument but involved detailed sngineering effurt. Accord-
ingly, the failure of Keco to specifically demcnstrate how

. MB~type compsctors weve to be sttached to the cospreseor
mofor was 8 fatal desigs defect.” ‘

Coviously, the Marine Corps does not agres with the position of
Xaco that no substantisl deficiencies existed in its techuicsl proposal
a8 mpplemented. Whether & technical proposal is responsive Lo the
specilications of an invitation is not for owr determination. As stated
above, our Office has neither an engineering staff nor testing facilities
to evaluste the technical aspects of gpecifications, and in dfsputes
of fact bolween 8 technfcsl proposer sud the procurement agency con-
corning such metters, we wugs 34 sdmintstrative ewmiluntion of
A proposal. 50 Conp. Gem. 35;°14. 4O This is sspecially true heve
where the Merine Corps cenducted sdditional technical evalusticas for
the sole pwrpose Of sssuring Keco that the rejectfon action was taken
id full recognition of all aspects of the specificetion, the responses
therstc mede by Keco, and the srguments advanced by Keco in support
of the scceptability of its propomal. Since we are faced here with
scuflicting engineering smalyses and approaches Lo satisfy the Marine
Corpa needs, ve will not substitute owr Judgnent for thet of the Marine

Whether the rejection of Keco's technical preposal as supp ted
was se proper i{s & mtiter governed by raphs 2-503.1(e
{8)VoF the srmed Services Procurewent Regulation (ASPR), which provide
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as follows with respect to the evalwmtion and rejecticn of technical
proposals under the two-step formal sdvertfaing procedure:

"(c) Tachnical gvaluation of the proposels ghall be
based upcn the criteris contsined in the requast for tech-
nical proposals and such ewsluation shall net inelude
considerstion of capacity or credit as defined ia 1-70%.4.
Upon completion of the technieal evalwatiow, each proposal
mnmudummmwmmk gz__g-‘

is n0t resscnably mmmam being made mcceptable,
£t ahould be mm::mspmemmmm
cussion of {% is unnevessary.

*(4) Upon finsl determination that x technical
proposal is unscceptable, the contracting officer mall
promptily notify the soauree submitiing the proposal of
that fact. The notiee shall stabe that reviston of his
proposal will not be ccusidered, and shell iadicate, in
general terms, the basis for the determination for
essaple, that rejection wes based on fatlure to furnish
Mﬂew informetion or on an unscceptabls engineoring
“appresch.” (Underscoring eupplied.)

Wmmnwmmmzﬁm of August 21, it would
sean thet the tachnical information requested of Eeco vas extensive
sud Wl refference to elght spparent deficiercies in Keeo's proposal.
The Marine Corps reports that at that point in time such defictencies
muwmmmmmmzw;wmmmzm'
proposal wes #0 deficient ap to be termed “unncoeptable.” The Marine
mmm:mmmtmmudnmﬂamtmmm
ssmaption thet this was s borderline propesal requiring only s reason-
mwmmmwmmzw&mmmmm. The
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neaning of ihe term "clarifcation” a8 used in this comtext haa veference
te sa existing scceptable propussl that is uncertain or unelsar requirinsg
tnly furtber explamaticn to make it clemr.

e fewl that the notice of rejection duted December 2 advized
Xeco in general terus the basis for the determization, {.s., fallure
to meet the apecific requirements of WS-k557. This reascoably met the
requivements of the regulsticn vhich provides alse that & proposal
deternined st any time s not ressomsbly susceptidle to being wede sccept-
able, sbould be ciansifted ss usaceeptable without further diseussion.
It thus appesrs, that as of August 12, 196k, the Keco proposal properly
could Dave been rejected sy unacceptuble without Durther discussiocs, but
that, in an effort to sssure maximas cospetitios, the Marine Corps gratu~
fttously provided Keco with & geoond opportunity to make its propesal
scesptable. In this pomturs of the mstter, we Nust agree with the Marine
Corps that every effort uss expanded to mmke Edoo's proposal seseptable
but without result. In this commmction the Marine {orps has stated that
the determimation of “wascceptability” and the Bandiing of this procure.
ment hus been the subject of continwous review at high levels in the
Marise Corps, the Buresus ef the Navy Department, the Navy Cenersl Counsel,
Chief of Esval Metarial, Assistant Secretary of the Navy for Isstallations
el Logisties, aud the Assistant Secretury of Defense for Installstions
and Logistics, and that much determination of “vnscoeptability” bas been
revioved and eoncurred in by highest Havy authoeity.

/ In viav of the foregoing, and since we find no besls wader sectiou

IT/ part 5, ASFR, to guestion the rejection of Keco's technical proposal,

the protest is dented.
Very tmily yours,

Joseph Campbe>

Comptrollay General
of the United 2tates
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