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Nonappropriasted Fund Activities

Incident to your preparation of & listing of nonapproprieted fund
sctivities of the Govermment which GAOD is suthorized to audit under
title IXII of Pub, L, 93-604, the General Accounting Office Act of
1874, 31 U.8.C, 135 (MAct"), you have asked us to supply you with &
workable definition of nonapproprieted fund sctivities, For purposes
of GAO's authority under the Act, nonappropriated fund and related
activities are those which are "% % % authorized or operated by an
executive agency to sell merchandise or services te military or other
Government persounel and their dependents, such as the Army and Air

Force m&ge Servim, Havy Exchenges, Marine Corps Exchenges, Coast
E ge Councils of the ¥ational Aercnautics end

Space Aésiai;traziw,smies, clubs and theaters % % %%

The limited scope of section 301(a) was highlighted by the Comptroller
General's testimony during hearings oo 85,3013, which became the GAC Act.
He steted at that timet

"The suthority provided in section 301 would extend
generally to instrumentziities that are established
and operated under the contrel of an executive depart-
ment or agency for the benefit of its personnel, and
that are financed from sources other than appropris-
tions.

"The GAU does not propose to undertake the general
responsibility for suditing of uonsppropriated fund
activities, We believe the primary responsibility
should rest with the operating agencies concerned.

# * % * ¥
"There has been some cenfusion over the types of

funds end activities that would be subject to GAC
review under this title, and, a5 now drafted, the



title possibly could be interpreted to suthorize
review by GAD of certsin funds and activities that
were never intended to be covered by this title.

“Por example, the language of title III perhsps

is broad emcugh to encompess the Sudithsonisn Insti-
tati@a/ Bﬁﬁevarg this was not our intent. ?ﬁti&

' \ : ed tc ;%r%wxi;@ re%ie% af

“Amended langusge wes included in the House bill
tﬁai, I beiiev&, clarifies this intent.” Hearings

Subcormittes on Budgeting, Management,
end Expenditures of the Committee on Government
Operations, United States Senate, 934 Cong., 2d
Sess., August 7, 1974, at & (emphasis added).

Any activities that utilize nenappropriated funds and reasonably
fall within the above definition would be subject to GAC audit authority
under the Act. Since you have advised us of difficulties encountered
in classifying certain activities which various exscutive agencies mey
or may ncet comsider te be monapprepristed fund sctivities, we have reviewed
other materials, including the legislative history of the Act mnd court
cases, to attempt to provide & more genmersl standard for determining
whether or not & particulsar sctivity is & nonasppropriated fund activity.

It would appear that the bulk of the nonappropriated fund activities
have been established in the military departments under the genersl
regulatory authority in 10 U.S5.C. 3061 and gimilar statutes. The most
sigoificant of such sctivities are the officers' clubs and post exchanges.
Nonappropriated fund sctivities heve been acknmowledged in several
statutes over the years, but we are unable to find any current statute
specifically providing for or suthorizing the creation of nonappropristed
futid gotivities, Thus we conclude that such activities derive their
existence from the general authority of Federzl agenciez to regulate
their internal operations.

Apmong the stetutes recognizing noneppropriated fund asctivities are:
5 U.5.C. 2105{c}, which excludes employees of Armed Forces nonappropri~
eted fund sctivities from coverage of certaln Civil Service lews, but
which "% % % does not affect the status of thesc nonappropristed fuand
activities as Federsl instrumentalities;” 5 U.5.C, B171 gt seq., which
wekes certain employees of noneppropristed fund activities described
in § U.8,C, 2105 eligible for compensation for disability or death
under the Lonpgshoremen's and Harbor Workers' Cospensation Act, 332
Ue8.C. 901 et seq.: the Tucker Act, Pub. L. 91-350, 28 U,8.C. 1346,
1451, 31 U.E.C. 724a, which extends Federal court Jurisdiction to

- 2 -



contract eleims imvolvipg wilitary and HASA exchanges;*/ and &.0. 11137,
5 U.8.C. 5822 note, which includes nomappropriated fund activity
esployees in the term "employee’ as used in the Overseas Differemtials
and Allewances Act, 5 U.5.C, 5824,

Ho concise definition has emerged frow the aumercus court cases
dealing with nonappropriated fund activities., However, ceriaisn attributes
can be derived from s{atemente by the respective courts. In the principal
case, Standard Oil Company of Csliformie v. Johnson, 316 U.5. 481 (1842},
the Supreme Court held that U.S. Army Post Exchanges were instrusmentalities
of the Federal Government and &s such partook of the Cowernment's iwmunity
from State taxatien. Iy extension to other areas. it has been held cthat
nonappropriated fund activities shavre the CGovernment's sovereigs fmsunity
from sults te enforee their contractual obligations. except as such
immunity has been waived by statute. Jaeger v. United Stares, 394 F.id
44 (D.C. Cir. 1968). Conversely, employees of nonappropriated fund
getivities have been held liable for their negligence under the Federal
Tort Claims Act, 28 U.5.C. 2674. Fournler v. United Btates, 140 F. Bupp.
752 (8.D. Miss. 1963); Unlted States v. Holcowbe, 277 F.2d 143 (4th Cir.
1960). Thue we may conclude that an activity which cannot reasonably be
considersd te be an instrumentality of the Unilted States (or of an agency
thereof} is not s nonappropriated fusd activity.

At least ope court has attempted briefly to define a nonappropristed
fund activity. While decidipg that the Chief of an Army accounting office
maune from sult to compel the reiustatement of a dismissed employee
of a Bachelor Officers’ (Quarters, the court in Bowen v. Culotta, 294,F. Supp.
183 (E.D. Va. 1963), said:

"4 non-appropriated fuad activity is ome to wiiich
the government has initially provided funds te permit
it to begin operation. The goveramental lean is
repaid out of the profits earned by the activity.

Thus, the activity is created by the govarnment with
governsental funds for goveramental persoanel, and

is administered by goveramental employees for the use
and benefit of the United States.” 294 F. Supp. at 185,

¥hile this statement is perkaas too general to be of practicsl use
in every case, ws believe that 1t contaips several elemeats which, when

%/ The House Report on the Tucker Act indicates that it originslly
was intended to cover all noenappropriested fuand sctivities, but difficulty
in defining nonappropriated fund asctivities led the Committee to ldmig
the act's coverage to the post exchanges. H.R. Rep. 91-933, %ist Coug.,
2d Sess.



considered with the previously discussed material, provide essential clues
for deternining whether a particular sctivity is a unouappropriated fund
activity. These elements arel

i. The activity is esteblished under the authority or sanction
of & Government agency with or without an infitial advance of Covernment
funds.,

2. The activity is created and run by Government officers or
employees, ,

3, The activity is operated for the benefit of Government officers
or employees and/or ®heir Zependents.

4., The operatiouns of the activity are fimenced by the proceeds
therefrom rather than by appropriations..

For purposes of GAD audit, it is necessary to add the criteris set out
in section 301(a) of the Act as quoted supra, pp. 1-2, in order to determine
the activities which are subject to GAO audit,

Although we heve suggested guidelines for determining whether or anot
an activity ie & nonappropriated fund activity, their gpplication must ulti-
mately rest on a case~by-case avalaatien of the characteristice of particular
activities,

We note that OME has eatablished & study group coordinated by the
Department of Defense to review nonappropriated fund activity procurement,
as mandated by Pub, L. 93~400. The OME report is to be submitted to the
Conpress by August 30, 1876, and it should shed further light on the issues
discussed in this memorandum,

* If you have gquestione or wish te discuss any matter further, please let
ug kaow,

cct Mr, Krieger, FPCD
Mr, Pierson, 0GC
Mr. Williasmson, 0GC
¥Mre Hirisch, 08C
index and Flles
Index Digest
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ionappropriated fund activities" are euthorized or

sanctioned by Government agencies, crested and run by
Government personnel for benefit of Government personnel
sometimes with initisl loan of Government funds, and are
sustained with profits from operations, rather than appro-
priated funds., GAO audit suthority over such activities
pursusnt to Pub, L, 93~604 includes only those authorised
or operated by executive agencies to sell merchandise or
services to military or other Government personnel or their
dependents, such as military or NASA post exchanges, com-

misgsaries, clubs and thesters.



