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Senior Attorney, OOC - llohei:t H. Hunter 

Nonappropriated Fund Activities 

Ineida,t to your pt:eparattcm of a U.sttna ef nonapproprlated 
acti 'ri ties of the Cova:nmeat 'dd.ch QAC is autborl-4 to audl t under 
title III of hl>. L. 93-604; the General AeeetmUng Office Act of 
1974, ll u.s.c .. 13.S ("Act•), you llaw asked ua to supply you wt.th a 
workal'tle dafia!ticm of ___,pnpdated faA aett'ritiea. Por purposes 
of GAO'• at:Nrdty tmder the Act, 1M!mapp1t0prtated ~Gd related 
aetiviUes are tboee .nich are "* * • autllod.Md or operated by an 
mmeaUve qancy to Hll ~-or aenices to .tl.l.tary or other 
GoYel'mlfmt parammel ad their ~ts, Adi u the Army and Air 
J'erce 'bdlange SC"rice, Navy ~. Marina Cerpe bchangea, Coast 
Curi bdl-a••• ~ Couad.la of the lfatinal AaronauUes and 
Space Admlaistr•t.Mm., ~•nrlea, eluba ad theaters * * *•" 

The lfaiud scope of aectloa 301(a) wu Jd.ghllghtecl by the C.,troller 
Geural' a testt~ duriq harlnp on S.3013, whldl ~ the GAO Act .. 
He stated at that U.t 

"'!'he audlorlty pro'ride4 1u nett• J01 would aten.4 
pme%all:y -.. lutnaeatalitta1 that are utabltabed 
.m ope'rated under the ~1 of an .-euUYe 6epart­
ment or ~ for the ~it of -ita ,er-.1. &d 
that are ft~ fnm sourqe other than appnJpria• 
tiou. 

"The GAO doe.s not pmpoH to ~take the geueral 
t:Hponaibillty for aMltlng of ~npd.ated 
ao.U'ritlea. Ve Mlieve tile prillary rupoaef.b1U.ty 
ahould reat with operat!aa ~iu co&Mmed .. 

* * 
"there baa Hen -. enfqJ.on eyer the typaa of 
fund• and act!Yitle• that wuld '8 aubject to 
review under this title, and, as •w 4rafted, the 



"For -.mpla 11 the ~e of title Ill 1te1;Ba1:~• 
bread eaou,&h to sac~pa411s 

t•Uon.. this was mt OU!: intent. Title 
III review cf t&O~e 

MMin4tHS lan1uaae was isel.-. Houa bill 
that, I haU.e.e, c.larifiea thla intent." Bearings 
kfore the ~ttee n lucigetlng, PlatW!l:ft1ReBt.'t 
ae lxpamli tures of the O:ani ttee OB GftiMr'DDl11mt: 

Operat1ou 11 United St.ates Seuta, 93d 
Sesa., 7, 197411 at 6 

Any aetirttiu that utill.e noupproprl&ted and reasonably 
fall within the abo.e .Clefinl.Umi would be subject to CAO audit author! 
~r the Act.. Btnce you haft aMud wi of d!fff.cultiu enceuntered 
in cluaifyiq certain activtUea 1'd.cb "l&rious .-euttve agcm.cies 
Ol:' may •t coaalder to be ~proprlatad 6md ac.tlvitles, we 
other material&, tncJ.uliing the leal•lative ld.•tery of the Act and court 
casu, to attempt to provide a more pneral standard for 4etumf:lrl.ng 
whether o;: mt a put:lc.ular aeUvtty i.s a ~roprlatad fund aettvity. 

It would appear that tlM bulk of the •uppmprtat•d activities 
have Men estahU.n.d in the military cL!ilpar=-m.ts wcler the gaural 
regulatory authority in 10 u .. s.c. 3061 eJ.ai.lar •tatutes. The mcst 
sip.if.leant of auch actlri.Uu are ~officers* clulls and poet e~e:s. 
Nonapproprlated fund activictes haft iMNm ackaowledpd le sewt:al 
statutaa crver the years, but we are __.le to ftoo any eaareu.t. atablt42 
srecl.fleally providlug for or authorl..clag the creation of nmiQ11>R,Dri 

fad actlvlties. Tims we conclude that ~ aet1Y1Ues .:ierlw 
existence fTOm the general utborlty of Fefleral agencies to regulate 
their in:tan11J. operations. 

Among t:l:M statutes reeopddng nonappNpriatad fund activities aret 
5 u.s.c. 2105(c), which aalwlea amployus of Armed Pore.ea nonappropd• 
ated fund activities from COYttage of certain Civil Service i.ws, but 
which"***.._ not affect the status of thMe nonappropd.ated fund 
activities as f~&in:&l instrumentalttles;" 5 u.s.c. 8171 et 

. m.akea certain employ••• uona:pproprl&ted fund activities 
1n 5 u.s.c. 2105 alipble for ~UtHl for di.ability or 
...... 'I.,.,.. the l.cmg8hor~' a awl Harbor Workers' Compensation 
u.s.c. ; the Act, Puh. L. 91·350, s.c. 

r ~<iie•~u. court 
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coati:act e~ in-vclving iililita.ry and NASA .-£1.:wmzi~--
.) u. S. C. note; iucluda• IWiwtl~Pl~opi:J..&ttid 
~.,.1.~1.Y•~ ia ths term .u tded in tna Overseas Diffarcrmtials 
and Allewances Act .S u.s.c. 

~o coacise de.f 1nition has -...rged from. tb.e auser'"'8 court ca.sea 
d.ulil'lg witn mmappra1riated furul activities. However~ certain at:cribut.es 
can be dariv•d from atatemenu by ~· rupact:ive ceurt:s. In the principal 
cue, Staadard Oil~ of Calift?J:D.i.e:. v. Jo~n. 316 U.S. 4Sl (1942). 
the Supreme Court lield that U.S. An.r:f Pest hchaagu were inst~talities 
of tne federal Govermaeat and u such partook of tbe Goy.ge:rmaent • s hrauaity 
from State taxation. extemaicm to ether ar_.,. it has been that 
no:w~1>1~opr:1l1ttt•4 fwd activities •hare Gov~t '• sa11a1re2.p .&.1111a\U;u.1. 

s1tiU to enforce their coatnu:t.al ®Upd.oa11, except aa auch 
immunity nu eeen wa!:ved 1>7 etatute. J~aegar v !.. United States, 11. ld 

(D.C. Cir. 1968) • C:on:verae1y, employ•• ef noaappropriated fuad 
act:ivities have bean held liable for their n•&ligenee Wld.ar the federal 
'fort C~ A.ct, U.S.C. 2674. Foumier v. United Sta.tu, F. 
7S2 (S.D. Miss. 1963). ~~States•· aclccllbet 2711.2d 143 (4th Cir. 
1960). 'll.iua wa may co11clwl• that an activity which e&m\Ot reasonably be 
con.s1dered. to an inat~tality of the United States (or of an _..,.._, _ _, 
thereof) is uot a nonappropriated fund activity. _ 

At least oua court has attempted brlif ly to def i.nfii a nonappropriated 
act.iv!ty •. Wbil• 4ec1diug that the.Chief cf ,an .Array accounting office 

was ~ from iituit to compel tbe reinsta~t of a dimdaaed. .-ployee 
of a .Bachelor Of f1eerc • Quarters . , the court in lkr.rau v. Culotta, 294 

(E:.D. Va. 1968), said~ - -

aea-appropriated activity is one to wllich 
the gov~ut has 1111t1ally provided funds to pemi.t 
it to begin operation. govenmantal lean is 
repaid out of the profits e&rrled the activity. 

the activity is created by the aove~t wit.kl 
goverDllllental funds for goYerrmeutal. pe'l'som:Le.l, aud 
is administered by gov~tal aaployees for the use 
and 'benefit of the United States." 294 l. Supp. at 

statement 15 too general to be of practical use 
in eTe:ry case, we belieYe that it con.taias several elements which, wnen 

H.Ol.lsa Raport on the t~ckar A.et ind.icates chat it 
was int.anded to cover m>tl&ppropriated fund activit.iu~ but diffie:ulty 
in nonappropriated fund activities led the Comm.it.tee to l:lmit 
tna Act's coverage to the post a.R. 91st .. 
2d Seas. 



~aidered with the previoualy d18cUBHd w111:arial, provide eaaenU.al clues 
for ut~ Whether a part:leW.ar activity la a aouppropriated 
activity. '?hue el.._t:s ares 

l. Th• activity is asta'bliahad under the authority or aanetion 
of a Oovermaant agency with or Vit:heut an initial ad.variee of <k.r#ermaent 
funds. 

2. The activity 18 created and run by Gov~t officers or 
employees. 

l. Tbe activity 18 operated for the benefit cf Governllent of fieere 
or aaployees aad.Jor tliud.r '~epcdel'lts. 

4. Tbe operatiou of th activity are f :l.mmeed by the proceeds 
therafroa rather than by appropriatiou. 

For purposes of GNJ awl1t, it la aeeeasary tc add the criteria aet out 
in section 301{a) of the Act as quoted •S?ra, pp. 1-2, in order to determine 

activities which are sUbjact to flAO audit. 

Although we hne auggeated guidelines for d.etert:d.uia& whether or not 
an activity 18 a nouappropriated fund activity, their application must ulti­
mately r.ast on a use-by-case evaluation of the characteristics of particular 
activities. 

We note that OHB has eat:abliahed a study group coordinated by t1Hl 
Deputaent of DefetUte to review aonappropriated fund activity procurement. 
as mandat:ed by PW>. L. 93-400. the OMB report b to be submitted to the 
Coagrass by Auguet 30, 1976, and it ahould shed further light on tb.e :I.saves 
cliacusaed in this IM!ilOrandum. 

' If you have questiom11 or wish to discuss any matter further, please let 
u.s know .. 

CCI Mr. Krieser, WCI> 
Mr. Piersou, OOC 
Mr., \filliadon, OOC 
m:. mxiach, ooc 
Index aad Files 
Index Digest 
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"tlouppropriated fund aetlYitiu" are authoriaed or 

sanctioned by Cowntment ageciea, created a1MI run by 

Cownnent personnel fer benefit of Cowrnment pera~1 

sometimes with initial loan of Gownnent funds, and ue 

sustained with profits from. operation11, rather than appro­

priated funds. CAO audit authority owr web actiYit!es 

purawmt to Pub. t. 93-604 incluthe only thoM authod.ed 

or operated by exeeut!w agencies to sell merchandise or 

aerYiees to military or other Cownnent personnel or their 

dependents, such u military or NASA post exchanges, com­

mf.ssar!ea, clubs and theaters. 


