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UNITED STATES GOVERNMENT CENERAL ACCOUNTING OFVICE

™ General Counsel §r§

FROM ©  Divector, FOGMS Division - D. L, Scantlebury

SUBJECT:  Reguest for Opinion on the Legality of Additional

Other Matters Relating to Congressman Mahon's FE A
Request of May 31, 1874 (B-179708) ; !mahgég

Reference is made to Mr. Kensky's letter of July 23, 1974,
which transmitted a request from the Chairman of the House Appro-
priations Committee asking that you rule on the legality of applving
collected reimbursements to the currvent year. Reference is alse
made to my letter of October 2, 1974, which requested legal opinions
on zdditional issues relating to the Chairman’s” request.

Members of my staff have pericdically met with Mr. Henry Wray
of your office to discuss various issues relating to the Chairman’s
request. In sccordance with agreements reached with Mr. Wray, we
are requesting & legal opinion on the following additicnal issues

Recording of New Obligations iu the "M" Account. On page xiii
of the Surveys and Investigations (S&I) staff of the House Appro-
priations Committee report on M and related Surplus Fund Accounts
(Mr. Wray has 2 copy), one agency official is quoted as saying that
what bothered his agency the most is that the Surplus Fund, through
restorations, is used to pay what might be termed new obligations.
In hiz opinion, M sccounts and related Surplus Fund accounts should
only be availgble to pay unliquidated cbligations that have been
properly recorded in the course of the normal appropriation and
funﬁiﬁg process, This official believed that new claims in excess
of some designated smount should mot be paid from expired appro-
priations or from M accounts but should be sent to the Treasury and
pald from some special fund, Other agency officials are quoted as
saying that there i{s a need for clarification of present procedures
ulth respect to the purpose and intent of ¥ account activities and
Surplus Fund restorations.

) de found that the Havy handles "new” obligations (meaning
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¢bligations which though propecly chargeable against an appropriation
YeAT or years in the M sccount were not recorded priorv to lapse)
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somewhat differently than obligation adjustments. WAVCOMPT Notice

1901, paragraph Lb(2)}(b) provides that:

"Where an obligation or expenditure is identified as
having been sctuslly incurved against an appropriation ox
any subdivision thereof prior to the date of lapse, but wag
not recorded to the proper sceount until after lapse, and
ghere such obligation or expenditure if recorvded prior to
lapse would have shown an overobligation/overexpenditure at
the date of lapse, a violation report will be submitted.
Yhere such violation occurs at the appropriatiom level,
such account shall be withdrawn from the "M” account and
re~established as a fiscal year account.”

We noted that during the congressional heavings and in com-
mittee reports leading up to the passage of PL 84-798 (M account

legislation} that reference to restoration of lapsed appropriations

generally applied to monies needed to pay upward adjustments to
previously rascorded obligations. The matter of recording new

obligations, not charged before the appropriation lapsed into the M

aceount, was not clearly addressed.

We would like to know whether the recording of new obligations

against an M account (again meaning obligations properiy charge-

able ageinst a year or years in the M account but not recorded prior

to appropriation lapse) can be handled in the same manner, with

respect to restorations, as upward adjustments to recorded cbligations.

Specifically, is the Navy's contention that a violation report
must be submitted where an obligation or expenditure, not previously

recorded, would have shown an overobligation/overexpenditure at
the date of lapse legally valid?

We have reviewed a draft of this submissich with Mr. Wray who

stated that adequate information is provided to vesolve the legal
questions posed.

£e: Mr, Hemsky, FGMSD
Mr. Lowe, FGMSD
Mr. Wray, 0GC
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Indovsenent
nyectar, FOHE, Division

peturned. The provcedurszs governing trestvent of sppropristion
twalances after expirstica of thair ava;}abiiity far ohiligation are aat
goxth in 31 U.8.C. 3§ 70L-708V(1970), - whieh derive largely from the
Act epproved July 23, 1936, ch. 727, 70 Scat. 547 {Pub, L. ¥o. B4-798).
San B~179708-0. ﬁﬁ,gﬁawe@&gr 20, 3@?3, for a disewsion of the bYackground
of these provisions.

Subssctions ?ﬂl{a*(i)vaad {b){l£~j provide that, sfter 2 vears
folloring azpirvation of the availsbilizy period, the cbligeted balenca
of a fized-veaar appropristion shall be transferved to the secount
“easponsible for the liguidation of tha obligation, in which shall be
mergad Che aaﬂﬁn:s so transferred f{rom all appropriations for the same y
gensral purpose,” i.8., tha spplicsble "M" account. Subaections 70L(a) (2}, /
and (b)(2)Wprovide that, within 2 months (or 45 days effective after
fiscal yeer 1976) following expivation of the avallability pariod, the
mobliigatad balance of s fixad-year appropristion shell be withdrawm
and shall yevart ©o the general fund of the Treasury (sonetines raferred
to as the “surplus fund'} unlaws the sppropriation derivad from nother
sourcs. Subasetion 7GL{s) (2}*Further provides that--

Y& & & yhan 1t iz deterninad necessary by the head
of the ageocy soncerned that a portion of ths unobligated
balenee withdrawa ls vequired to liguidate obligations
and effear sdjustments, such portion of the unchligated
baleness =ay be restovad to the asppropriation aceounts.”

Secricm 106 provides for withdrewal and veversion of wnobligated balances
of so-yasr sppropriations, under aertg;ﬁ eiveuspisnces, io 4 sanper similar
te eubseetion 701{a)}{2) N Bection 702Vprovides, quoting from the Code:

“"Eseh sppropriation sccount astablished pursuant
ta secticng TDL-708 of this titie shall be secounted
for as ons fund and shall be availeble without fiscal
year limitselen for payment of shligstions chergeable

* 31 0.5.¢, § 704 was racantly emendad by szegion 501 of the Congres-
slemal Budger Aer of 1974, 88 Sgat. 321, to conform the tisdog of
appropriation balsnes vravafeve apd withdrawals to the fisesl pasy
changes made {n that Act, See 31 U.8.C.A, § 701V{Pocket pr. 1975).
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sgaingr sny of the sppropriations from which euch
srecunt was devived., Subjest to vegulations to be
preseribad by the Comptroller Genaval of the United
Seates, payoent of euch obligations way bs made with-
cut pricr sction by the Cemeral Aceountisg Office,

wat nothing coatiined in sscotiony 701-708 of this

title shall be construed To velieve the Comotwndl.y
Cenaral of the United States of his duty to render
deetsions upar requests asde pursuant to law or Lo
arpidze the axisting suthority of the General Accounting
offlcn te santle ond adiust claime, demsnds, and secousts.”

Closely velated to che operation of the foregoing provisions is aee—
eton 1311 of the Supplomental Appropriacios Act, 1I¥33, ag amended,
3 0.8.0. § 260V{1979). Subsection {(s)Yof this seetion establishes
docunentary evidence requiremsnts for the recording of obligations of the
nited Ststas Covernment. Submecrion (d) thorsof provides:

"Ho appropriation or fusd whieh fe iimived fox
sblization purvoses to a definite peried of time shall
ba available for expanditure after the expiration of aueh
pagiod sxeespt for liguidseion of avounts obligated in
asecord with aubssction (&) of this seeczion; buk ao such
appropriation or fund shall veusln available for expendi-
surs for any peciod bavond that stherwise authorized by
Lane ™

As netad pravicusly, 31 0.8.C. § 701{a) () suthorizes the rastora-
om of withdrswe vaobligated balances In order to "liquidate obligations
and sffect adjustrents * ® 4.7 (Obwviously this authovicy & used to
2djust obligations recorded purswant to 31 U.5.C. § 200(a)Vwhers the
mount 30 vecordsd proves to be less than the sctual amount obligated.
#ct, mueh suthority was provided on the racommendation of the Depare-
" of Dafevee to cover situations ip which "ir nay be esught shore,
cause of low estimates # & 27 J{ R, Rep., We., 2015, 84th Cong., 2d

8., 3 (1938},

1t ie our opinfon that the restorstion asthority of 3L Y.S8.C.
?gl(&Q{Z}*may also be used to liguidate what you refer to as “aew
bilgations” which wers not formally racorded prior to expiratiom, pro-
vided that such obligetions weet suy cus of the criteria specifiad in

W V.5.C. § 200{ar aud ars othsvwise valid. The legislative history of
the 1936 statute does seenm to ewphasizs the use of restoratioms to

- adfust the smounts of previously recorded obligations. However, naither
*?h@‘iégisiaﬁimﬁ kiatory nor bhe language of ¢he atstute iltsslf seo liwits
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the restorstion suthority. The Senste Sovernment Opsraticons Committes's
rapovk o0 ghe 1356 leglalaszion, 5. Bap. Ho. 2%5;? 24tk Comg., 24 3Z=as..

§ {1956), describas such suthoricy as a wehicis "to meet cbligacions
ggainst prior fgﬁrgf sppropristions & # &7 Likewise, 31 U.5.C. § 702,
supys, seates chat "M’ sccounts, swong other sccounts, shall be avallable
vithout flsesl year limitaticn “for paymest of obligations chavgesdle
sgalnst oxy of the wppropristions frow which such account wae derivad."”

while 31 U.8.C. § 200{a)‘establichea criteria prevequisite to the
mecovding of obligations and theveby delimifa generally cthe concapt of
vederal obligetions, naither subsection 200{a) Juor subseevion () of
that section, supra, necassarily prealudes the payment of wunrvecorded Lrans—
actions which mset the substantive eritaria for "obiigatices” ueder sub-
ssction 200{a). Pinaily, there appesrs te ba no basis in terms of the
purposss of 31 U.8.C. §§ 701 et seq. to differsntiste between adjusiments
to oblization smounts praviously recorded and adjustmants ilavolwing other-
vise valid shbligations which, for some resson {(probably sdminilstrative
oversight in most ceses), ware never formally recorded. This seems
particularly Crue sisce the 1536 lagislation rapresented one major step
in a2 ssxies 2f atafutory chanpges desigosd in larps measure to faciiizste
md sxpedite che payment of walid charges againet the Covermmenz. (f.
S, Bep. He. 2266, suprs, 37, B=L17570B-0.M., supra, 2Z-4.

Tharefors, iu respovse ©o vour fivst guestion, we consider it
propar ¢ haoedle unrecorded bLut otharwisa valid obiipations by remtorstiou
in the ssps manne? as wward sdjustments o previsusly recovded obligaticus.

Concaraing the Navy practise %o which von cefar, 1t bas previously
baga noted that weder 31 U.3.C. § 70iiche unobligated balauece of fiwad-
yesr sppropriations is withdrawn shortly after axpiration ¢f the svallsbiliey
pariod. The chiligated balance is vetatned for I years before it pacses into
the "H' sceownt. Under 31 U.3.C. § 70i,0s8 also noted, an "X" account i
avallabie for payment of any cbligation attributable to any of tha appro-
priations from which 1t {s derived. Thus payments from s “M" sceount
nead not be related to speelfic balancas of sppropristions transferred
te £%, d.R. Zep. Ho. 2015, suprs, 6. Ome rezulz of this approach is that,
cnee sn spproprlation balsmce resches the "M secount, it s, s3 a practicsl
matier, wo loagor susceptible to wiolations of the Antideficiency Aet,
3L 0,8.0, 8 665{a)/(1970).

Hewewer, the ssme is nobt frus prior to trmusfer te the " sccownmi.
‘mgmmim of the 1936 lagisletion vepovend [vom che Vouse Comdiise
o8 Gevapmmant Oparstiona had provided for transfer of obligsted spypropria-
Blon Laiwises b "M sescunts withis 2 months following lapsa. See
FoR. Bap. No. 2015, swprs, L (scbsection (B){1) of the first samcciom af
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she geported bill sat ocut thaveda). Vovewer, obiactiona wers valsed te
wyt! agecunt grangfer s0 socn bacaune of the affeet of the "M assount
spprosch wpon potential Antidaficleney Act vislstioms. Aceordiagly, the
5411 vas gasnded prisr to House passage {o order to establish a 2-vear
aariod betwern expiretion ad tranafer to "M acemnts, See ths Copp-
troller Cesersl’s letter to the Chalrman of the Youse Committee @?;;
covernzent Operations dated May 1§, 1936, B-32715%, 5311, 118094, ]
sxplaining enelosed drafrt amendments, which ware substantially adopted.
Thus, since obligations apatnst sn appropriation csn only be pald from that
account before trausfar to the "M seeount, the potential for violatien

of the Antideficiency Act does exdat during the 2-yaar peried between

§haafl

supiration and tranafer to the "3 aczount,

purdaz the Z-year period referred to shove, amounts fdentified as

valid cblizatione againxt 23 appropriation scecunt (whether they rapresent
sdjustments to previously recorded ohligations or unvecovded ("new’') obliga-
tions) whieh cause obligations to axceed the wmdisbursed balmmce may be

paid by rastoration from tha withdrawa wnobligated balones, but only up

to tha uaxioum aount of such withdrawn balanee, Thee 31 U.8.C. § 703(a)y
provides in part:

“agppropriztion sccounts gstablished pureusst o
gpections 731~738 of thim titlez shell be revigwed oari-
oddcally, but st leasst omce sach flseal vear, by each
sgency concernad. If tha wailsbursed balance 4n any
aceount sxceeds the chllgated balsnee pertainipng thereto,
the amount of ths execess ghall be vithdrawn in the mau-
the obligstad belance exceeds the wndisbursed halance,
the amount in exeess, not to excead the remainiang unob-
Aigated Lalances of the appropriations avallahle for the
eame general purposes, way be vestored to such account.
# % 2" (Vaderscoving supplied.)

Avcordingly, whare identifisble obligations duriag the 2-vear period exceed
the sntive wndisbursed agpropriation balsnee--both vhligsted and snobligated--
such axcass constitutes asn Sntideficiensy Act wiolatiom aspd can only be
Hguidated pursuant to 3 deflcfency aporopriation,

The affsqr of the tisvy Compreoller notiee to which vem refar is not
entively clear. As noved shove, if actual obliparfons (whether recorded
er woR) Inm excoss of 3 voval spprepriavion anount are net identified

vatll after the obligeted Sslsnce has been tramsferved to the "X account,
they ray nosetheless be peld frow the ™ seecunt withoget vislagloen of the
Aatideficlensy Act {provided, of course, that the snowe doss not sxcoed
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the sotire "$" geeount balanee). Io faet, it is Immaterial whethey
or oot such didgations exceed the amount of the particulsr apprepria~
wion to which they were origloally attributable. fn the cther hand, ;
{f obligaticns exceading the full appropriation amount are Ldentified ;
' pefore tzansfer to the "M" account, an Antideficiency Act violationm i
“gust be zeported. Moreover, a daficiency appropriation must be :
" requested. Cbvicusly the consequences thus described ara operative

—as soon as obligations are identified. For ewxample, a previously

unrecorded obiigation identified before transfer to an "M accownt

could oot be ignored until after the time of tramsfer.

PAUL G DEMPLING

Paul G. Dembling
General Counsel

.- 5,
SaTE L2 *



