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Cba1r'll'.aIt. CO'tFA%'ce \0 C0D.8umeT aud 
Y~etary Affairs Sube~ttee 

Committee 011 Gover:nment Operations 
Rouse of Representatives 

DEC 3 1975' 

lle refer to your letter dated July 31, 1915. requeatin.g 
our Office to examine and report on the award of contract No. 
5-36.307 to the Advertising Council, Inc. (Ad Council). by the 
United States Department of CO!tfl1erce (Con'.Ul1'ce). This eon­
traet vas executed on January 17. 1975, and it bad the stated 
purpose of "enhancing public understanding of the ~r1CJm 
Eeo:'lUL'l1.e SY6t.-=.m. throu]h t!ie. rl~ve.lovmm1t of :!.nfOr..2t!O!'~. eau'!a­
tiona! and eor~icat1ons materials suitable for use in a 
national. multi-rnedia public: .(Jarvica C~l:;q:)!rl.gn. II 

the Ad Council is a nonprofit organization sponsored by 
the advertising industry. It conducts variouB public D6niell 
advertistns campaigns utUbing tlle volunteer services of the 
advertis~:ng industry and donated time and space frOl::'l the COIn­

munieations and n~8 media. 

The eontract was 4 cost-no-teo type, in view of the .Ad 
Council's nonprofit MtUTO. The Jruluary 17, 1975, contract 
was a le:tter contrac~. f'A letter contract is a written pre­
liminary eontrac~,~l instrument which aut.hori2cs ~~diate com­
I'!!ancemont of it '" fl Tlerfor:nance.l.?f services." FQcleral Procurament 
R.oauls.tions (FfR) S 1-3,M)3(n),1?64 ed.). The contract, as 
initially executed, only obligated the Government in the amount 
of $100,000. The! contract also pTovic1ed that when the contract 
va. definitized~ the· resulting contract ~~uld have 8 maxtm~ cost 
not in excess of $150.000. 
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'l'ba COIltract alao al.l.owed f~ up to 896.000 1D "anticipatory 
","""_"_,, wtdch vere incurred by t.he Ad Council OIl or after October 23 .. 

• '!'hat 18 to 8a,.. the contrae.t provided. for ro1:mhurscment of 
;tJjlO." othem.ae allowable ~ost. incurred 8ubaftqUtmt to an addreu 

em October 23 .. 1914, in Cb1eego .. Illinoi., to the Ad Council'. 
1kNlS'Cf· of Directors b,. the then Seeretary of Cox=:eree Frederick :e. 
lNt.rat •••••• lD this address, the Secr:et:ary uehallengecr' the Ad Council 

into an agreement with ~'ree to participate iB an 
.dt.C~t1'nlI ad:vertis1n.iJ t:.a1!lpaign to 1::tprove public understanding of 
...... ,."_,,,,,_!.,,., ... ....u1 economic eyatem, and "pledged" Col:Inerce eooperat1Dr& 

...•.. 8UJI~l't to this eudeayor. 

coctra.ct vas 1ldt1a1l,. funded with $1S0,OOO of the moll.,.. 
UD1:c.1 .. "LCIQ, by tha Congress to the Economic Deve1oPlQlmt. Adm.1nist11l­

of CO!$l8rce. Whan obligated fel! this contract. tb-:1s mora., 
COl1llWle4 in the Secretary of Cotl'aerce Reserve Fund. It:f..B our 

If'j~dta11Cl1.1113 tbat the Seeretary'. P..e.cerve Fund CO'1l8i&t8 of a eert.a1D. 
rcent.lg,a of the 1l2Oneya approp:riataci lot' the various subagencies 

~mtelt"c. which the Secretary baa reserved for projects which 
...... .0l0i ...... :t.nc1dental or necessary or deliirable to furtl1er or L"'CPle­

.. .,: LllI".... programe covered by the part1.cu.l4r appropriations to b • 
• h.,.ctM with the project's cost. 

initial ~150. 000 fwdvd the first phua of tho: tfpubH.c 
l4t'ret:,,")cU!~3" C41!!pa11l1. In th18 phase. the Ad CoT.me1l Gm88ged 1.1l 

inar.li.1!:ol'''CI' work, which included the IWsessaent and analya.i1J of the 
.. .... work vMeh had been att~ted in this :!nforr..atioual area. 

ax1.at1.na background material bearing em the problm=. 

lettar dated l.fa'ch 21. 1915,. the Ad Council stated th4t it 
to expend an additional $89,000 to start the actual pro­

"'-1ti.ClI11. iutd distribution of ~d1a I:ll1terials. This work va to be 
~ae)1nn1tlg of Phase n of this joint project, lo1bc't"Un tha infor­

...... : .. and odueational aspects of the "public understanding*' cam­
....... ~e to be implemented • 

... ~1."C. l'Pe1lded the contract to 1"ef1ut the.ee increased costa 
. ____ tmfm.t on. May 19, 1975. The Seeretary obtained the funda to 

, ..... JUI.,'CO the CO'...rr..erca :+Bbare.'· of Yh,4Se. It of the ear.rpait,.-. from funda 
for the Office ot Minority BU8inesa Enterprise ((NEE) of 

in the Secretar'" s Reaerva F!.f.nd. At tllG S~ t1x:la, the 
..... ! ..... ~u .. ·. contract wae ~ef1nit:i3ed as D eoot-t'..o-fee contract in tha 
-, ...... ect1nat4d lXmOunt of $239.000 (vM,cb ineludod the up to $96.000 

. anticipatory COBUtf
). 
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Appar~nt1Y9 ~pproz1mately $1,000.000 to $1,500,000 18 expected 
to b. expended to itlplament the intornational. and eduQ.8tional phua 
of eM. prOnrMl. The bulk. of this lWlley 111 supposed to be asupplied 
by buaine38 or:;anization.a and perhaps S~ foundatiorut and labor 
organizations. The funda put into this joint progr~ by the Faderal 
GcNerru:ent are intended to be essentially I'seed lllOney" to get tha 
Mvart1.sing ~Ipaign off the around. 

Be.idas the intangible product of fulfll1iDg what it regard8 
as its duty of 1n8titutint; an advert:ieing campaign to inform and 
$d'IJUte the N!lOril!BU public regarding the Amer1call econDJrle systc. 
t118 only tang1ble product which Commerce w:Ul raceiv. for the muey 
it PlAY. under this contract is IIC!41nera-ready copy:' of all mntcr1als 
devoloped and produced by the Ad Council. These mater1B.ls vi1l WO 
bEl wad by the Ad Council 1n tho erunpaign, since thi. projoct is for 
tha tt.U.tual benefit of the Ad Council and COI'llmerc::a" ComiMrCQ ofUciala 
have in!o~d U4 that no material for public di~tribut1on or ~rd 
eopr" booklet. are included in the contrsct price. 

The bulk of t.he woJ."k r&quired ot the Ad CQUllCU wder the eou­
tract apparently 10 and wa~ perforned by a volunteer advertising 
agency. Compton l.dve;rtisinlt" Inc. (C01a:pton) t vhic.h has subcontracted 
with the Ad Council. Our l"oview has revealed thAt Compton actiwly 
participated in the negotiations betwe~~ Commerce and the J~ Council 
prior to tl18 r,acretary's October 23. 1974. adcresa. ~1Ueh Con.L1itted 
Commaree to participate in the advert1siDg campaign. 

lla haV6 bef".ll infomad thAt as of November 11 ~ 197.5, the Ad Coun­
cil haa Sl.lbto.:!tted invoica9 tot.ding S171,6.15.95 under the contract ana 
$150.000 MS been paid. T:1.C! payments have ex113.u.ted the r::DA funds 
unnarked for thill project. We bave MSO been informed L'14t none of 
the O!-!Zt fun~5 ha.d been expended as of that date. Also. the COlllmarCQ 
officials ~. 1nterv1e~ in the courSG of our investigation 1ndi~4ted 
that they were unaware of any plans for additional C~rca fund inS 

the vrojl:ct: beyond the $239.000 already ecr.-1tt:Utt4ld.. Tha contractual 
obligations of C~~~rce are dU8 to expire on Decauber 31. 1915. 

In your l~ttsr of July ll, 1975, you aaked us to address oix 
questions th.at vere posed. In order to ml91l1er the queatioDe, we 
have c~~pl~taly reviewed the contract £1108 for this proeur~ent 
a. yell as other docu.'1lentation tl4da tilvl:1Uahle to us At COt:morce. 
Alto. va have intarviewed ~rCG official. a8soclAted with th1# 
procur-.ent., lla ~r tlle questions below in the order posed" 
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Who, inside or ... out~g.!.. Q~_~~t t lnitia!ed the idea, 
b!,r ,th'!..'p'roj~t;t wl!!c;!L.5;~i:nate~ in the a:ward. of the c.ontract1' 

hem our nviev of too t •• t:l:mony and. daeumentary widenee 
u.d4 available to Uli by Cora'llllrce" it ~uld eppear rea80nable to 
ccnclude that the idea for a joiut public advertising cm:rpaign 
to promote "public understandinR"JI of the American economic 8ystem, 
T.Ih1eh eulmi.naud in thi. contra.ct. cmne from Ad CouncU off idals 
rather than from ~rce officials. ~8 have been unable to 
ascortain vith certainty specifically which Ad Council official 
fINIl"1 have 'broached this ldc.a to ~rf! •• 

2. Who in _~~ nep!l!'J~!flep.t . .r~f C~l.'~J" eat,abl1shed ,the r!9Uire­
MDt and vhen was this done! 

_ J ..... _ t .-

From our reyiew f it would appear that Secretary of ComI.'Ilerea Dent 
established this requirement for ~rce. Ua apparently c~ to the 
conclusion durin~ the ~~r of 1914 that 1t was viable and appropriate 
to provide "seed money'· for tho institution of a joint pubUc adver­
t181ns ca~paign with the Ad Council in order to pr~ote public urAar­
atanding of the American economic system. Lcter, after further negot1&­
Uon.l. all partil!S concerned reao::;;nhed thtit COl:'lmIerce r B fomal ccmmit­
mc'nt of financially ba.ek:f:u.z"; the cmrtpttlgu \;"'Ould berin wh~ll Secreta" Dent. 
addressed the Ad Council'g Board of DIrectors on October 23, 1974. 

The basic ~aion and authority of Comeerce i8 set torth at 
.c. J 1512'(1970), wb1eh atntest 

"It flball be the provincEt end ~uty of said DQ.part­
ment [of Comr.ercf)] "!=..'?.i.c:t.s_~!!t.!J.!.~~!l.L..pnd .. devel£2. 
tbe foreign and doo.C9tic cor":ilerco. the r,1ining. r.rulU'" 
facturinfh shlppln-g-;"ru;-(fiisherY":f.ndu§tr1cs, and the 
tran8portatlon facilities of the United StateR: and 
to this end it shall be vested mth juri.!ld!ction and 
control of the depart~ent8f bureau8, offie~s. and 

"'" I; 
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braneba8 of service hereinafter specified, 
,Jbld .uch ot.lu:r powers and dutie.s u may be pre-
Hrib.d by law .. " (Enphasis eupplied .. ) 

v. believe Comr~rce'8 authority to enter into a contract. the .tated 
purpose of whicb 1s to promote public und~rst~dtng of the American 
>KODomie 8yStaxll~ l!',a'f.r. reaso:nably be infened from the broad langua!e 
ot 15 ,U ~S .c. 5 1512\(1910)., It would b~ t'er'4Jouablo for CO'I!':t:.erea to 
eonelude that increased public understnnding of how the American 
~nomy Yorks ~11d have the effect of fostariug, pr~~ttng or 
diawloping dOl!leatic ca:.mr.eree. 

In addition, 1S U.S .. C. f 1525{(1910) BpeeUically r&cognizea 
tba propriety of Co~~ree enter1n~ into joint projeetG of mutual 
bene.fit with nonprofit organizatiO'l18, .uc..~ 80 the Ad Couue11. 
TbJ.a statute. in perti.J.lent p~n:t, state. 1 

t/*", *!:1 the case of n.onprofft organiutious, 
research organizationa. or public orga.ni:z:.atio~ 
or azenciea. the Secretary ~ay engage in joint 
projeets. or perforA servicc8~ on ~attora of 
mutua 1 i.."lterest. tte coat of 'Whic.h shall btl 41>POl'­
tioned equitably. as de:tcrrnined by the Rocretary t 
vho MY. IH>wever, waive pllync-nt of any portion 
ot l!Iueh costs by otbera J whell authorUed to do BO 

undar regulations approved by the Offica of 
Mana.~ement and 3udgat .. " 

It io ele.ar from our renew of the docufl'Ientary tlvidencQ that 
~rc8 and. the Ad Council both 1.n1:ended ti.mt COHM(!l"CQ' B o1>liga­
t10n to reimburse. the Ad Cou!H':il' s costa would hep,in en Ci!tober 21 t 

f the date of Secretary i)ent' e nddr~as to tha Ad Council Board 
of Directorsw Prior to tp~t date, the. Secretary had date~1ned 
that funds appropriated for rrnA ohould be usa,j to fund this con­
tract, and t~~t this r.ontract 1'49 neeesRary or incidental to the 
perfo~e6 ot C~nrce'. and LIl\fa functions. 
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The Seer.tery hu been ~ivcm the authority to fJ%ereise all 
duties, power and authority conferred by law in ~rce's &ub­
.geneie", 8Ucll as EDA and OMER. 15 U.S.C. S 1513'(1970). For 
the reasons stated below in response to your question numberad 
five, we found that this contract W88 necessary or incidental. to 
EDA t. and OHBE I a functions. Noreover, tho. Secreta.ry ~1aB Branted 
upreas authority in 15 u.s.c. I 152S{(l910) (quoted libove) to 
mgsS8 in joint lljl;reementa with nonprbfit organizations, such B.8 

the Ad Council. In view of the foregoinr,. we conclude that tbe 
Secretary had the authority to bind the Government in a contract 
of this natura. 

In view of the Secretsry's authority and since there 
vu .m understanding between the involved parties, an agree­
aant came into existence on October 23, 1974. In good faith 
ad in reliance upon this um.tritten agreeJ'r.ent,. the Ad Council COllt­

menced perfonr.ance. Consequently. in v1~ of the express recogni­
tion of liability for "anticipatory costs" up to $96,000 in the 
letter contract, 118 believe tlla Govern.one.nt wa required to reim­
burse the Ad Council ~ accordance with the terms of the contract. 
S •• FPR f 1-15.205-30f(1964 ed. 1 Amend. 65). 

Ne"!e!'theleea, ~"'e beU,~ ... ~ it R'W.& ir.a:p.propi'iate fur C~r~6 
to enter into a contractual a~cement Yith the Ad Council on 
Oetober 23, 1974, without redUCing the agre~ent into written fom 
prior to the incurrence of tJ~7. coats by the Ad Council under the 
eontract:J: See FPR § 1-1. 203,(1964 ed., i'J:lend. 9); 31 U.S.C. I.V 
200(a) (1,(1910): YE:ited St:.ateJ~ v. ~r1c'€~·!LI3.~~A9Sa!!.~.~~ef!" 
494 P.2d 1059 (1974). In this reFard, }.>7R § 1-15.107'(1964 ed .. 
AMnd. 112) recognizes that where p:oecontract "4nticipatory" costs 
IDUlt be incurred, a written prenf;treeTllent should be t!1ade between 
the Governmllot and the prospective contractor before the contractor 
incurs the costs. in order to avoid disputes regarding the costa' 
dlowabUity. 

- is -



i!ppropd.adon eeon(ll;'l'1a d4lvelo~nt uebtanee 'Programs 
frcn:l which $159.000 WIlS used to fun.d this eon­

Ulft,ct ~ 111 contained in the DepartT:lents of State, Justice md COl1ltilG!ree, 
Jud1d.s17' and Related .&\tuncies Appt:Oprillt1on Act ~ • Public 

Law 9l-433:VS8 Stat. 1186, October S. 1974. The pertinent: section 
of this Act .. loeated at 88 Stat. 1196:t in t'ftl~t part. atatu~ 

, 'llJror eeonOQ{IQ'. developtt:ent AlIJs:iets.nee AS .!uthoruad 
by titles III IIp III. mld IV of the Public ,\-loro 
:end Ec~e Ifflv61o~t Aet of 1965, a. a:mended, 
$11.l4,200,OOO " * *1. 

Tha Public t-Torks and Economic Deve~pment Act 18 administered 
by r.DA and codified at 42 U.S.C. § 3121f.~t ~~~. (1970). 11)8 bASic 
nasion of rnA \1i1der the Ae.t is to dd fl\ the long-rante e~omic: 
development and progr~i for areas and rezions with ~lb8tant141 
mel persistant unemplopdmt. Ilnd underemployment. or tlnth low 
fmrlly inCODa throuv,h the crl9atinn of new enployment opportunitiaa 
by d8Velo;~~ new facilities and resources IL~ expanding a~t1ng 
was The Act authod:ees Federal f.in.:ancial assistance for areu 
designated fU redevelo?"Alnt areas and c"!1'tters. This tlSsi.RUl..'lce 
:uu11ucos loana for in,luatrial or cO!.'I.lIOOrd.a1 fnc.!Hties: direct 

$:.4ppl\t.~~:At4iry gr:L~t:8 u:td lOt!ns f!:r F~;~blic y .. ·(orke ~d de'Vd~­
ment facll1tiGtJ; oorkin:; <!tl.pital loan gu,nrn:nteesi Md techDieal. 
planning ~d research aasistanee. 

It 18 a vcll-settled rule that, whars an lrpprO?riation itl EIlldo 
a pllrt1eular pU't"pos., by ;b;plieaUon. it confers authority in 

the agency eoncerued to incur exuense& uhlch are ncee~~ary or proper 
or incident to the pro~r execution of thi8 purpose, unless there 
:Lt another f'tPpropriatien unich nakes m01'G £C'I.!i1cific '!)revision for 
mK!h (>.xp~{1iturea. or unles~/~h.tY are prohibited hy law. 29 Compo 

4191(1950); 50 ~~. 5341(1971). Therefore t funds &~pyoprLated 
EDA may be used to fund a eontrtlct t .. hich is reasonably found to 

necessary or propor or incident: to the el~eeut1on of 4ll.y of the 
18gft11y authorized L~A prograns. 

CiOOL'leI'Cil oHic1tt1t have inform!'ld us tr..,gt the tloucy from the 
8 B,olJerve l"tm~i uSl?d to fund this contrllct ,. .. .as hu.li:';eted 

1'1tlo III 'Of tho ?~Hc Works and i:zonorrd:.c Dsvel.or)l:lI.~_nt Act 
U.S~C ~J 3151-3L53r(1970). Title III is the section of the 
authorid.llg EDA to p:nwida technieRl t pl~nn1n~ mld re9Mt'ch . 

Miai.BtllUl:!e to urry out tho Jl..ct s pU11'onfU'~ 42 U .. S.C • 3lS1(c)U/ 
III in l,l(trtinent part provides: 

• 



~o .. aut in the long-range acemt'(pl1sbJaent 
of the purposu of thi. chapter, the Secreta!"1. 
in eooperation with other agencies l"...aving sirrl.lar 
functions. shall establish and eonduct 4 continu­
ing program of study, training. and research to 
(A) assist in dete'.t"l!dn:1.ng the eausea of unemploy­
ment t undere.mplcynent It underdevelopment. and chronic 

, :depreasion in the various areas and r.~ions of the 
Nation. (E) assi5t in the fo~at1on and ~lo­
III8Iltation of nationl1l, State, a."d local. pro~mna 
wh1eh will raise 1neoma levels and otherwise ~ro­
due. solution. to the problem$ resulting from 
thea. conditions, and (C) aas1at in providing 
the personnel n~edQd to conduct such programs. 
The program of study, tra1.n.1ng, and research MY 
be conducted by the Secretary through tlC!!lbera of 
th1e ataff. through payment of funds authorised 
for this section to other departnenra or agenci •• 
of the Federal Governnont, or thron~b the ~loy­
ment of privnte indiv1dunls, pa.rtnerships, firms. 
corporation •• or suitable institutions, under 
contracts entered into for such purposes, or through 
grn:1ts to e--:.e.1t :1::ldi \~d't.:,,~la. c-:rg:mua.ticnc. or 1~£ t1-
tntions, or through conferences and similar meeting. 
01'g&n1£" for such purposes ... ., ft" 
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We believe it was ~aasonable for the SQcretary to find that 
this contract was necessary or ine:!dental to the tDA techn1~1 
usistance and researea function. In tMs regard, 'iN! 110te that th. 
$1.50.000 funded frota the t1)A appropriation wont only to finanea 
Phasa I of the campa1~. i.e., the preparatory or research 8t~~e 
of the. pro.1ect. l.fe believe it would be reasonabla for the Secretary 
to conclude tlUlt this contract came under the Title III Quthority, 
and that performing research as to tne most appropriate ~~thodolo~ 
'Of 1nforning and educatiu8 the public with regar-ri to the Ant.rriean 
~conornde syat~~ could well B3siat in promoting economic dovelopment 
and firu:ling solutions to the economic probler:l9 of unda-rdeveloped 
areu, which are prir-lary objects of F..DA '8 ll'iaeion .. 

!Mli!!.!....of MinoritI, Bunj.nea...s~rlso. 

Public Lmr 93-4334 Ctetober 5, 1914. at 89 Stat. 1197 t apprcprtatu 
fUD.da for C/l'!BE Q followst 



... 

"l'or nec ..... ry e.xpens.u of the nepaTtmeat of C.o=tel'ce 
ill foataring .. prO!:lOting, and deve10piDlJ mi:a.ority 
1»u:l.Des. enterprise, $52,000.000, 01 which $42,341,000 
.hall remain available until expet1ded I Provided. That 
DOt to exceed $10.653. 000 ahall be avaUablii for 
,roar- deft10pment and managetMmt.. U 
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w. have been inf~.d that the $89.000 in the Secretary-. Rea.rYe 
fuI1d and. appropriated for romE which was earmarked fol' thu contract 
.. budset-.:i for OHB!·. progrDl dnelopme!lt and management. 

II __ ?t!.f,·5;)969 
~ OHBI va utabllshed by JI'...xeeut1ve Order 11458 .'34 F~. ReSh 4937 
~, (1969)., ed ita ruponsibilities were redefined by Executive Order 
£(),~36 Fed. hilt. 199 (1971). ~mEf. basie purpose i9 to develop 

~
". azul CIOOrdinate a national progt'BJ!l directed at et!.eouraging tha eatab­

- U.blAeut t preNnation and atl'oogthening of minority bua:lne.. nter­
pri.8e •• 

We believe it vas reasonable for the Secretary to eonelude that 
informing and edueatinn the ~riean public with regard to the 
AMrican econO'Clic eystatl ws necessary or incidental to the 1mple­
llentation of maE' .. p.!usion. In this regard. 1t t"J'ly reasonably be 
toneluded that incrAaBed pnb11~ ~~rene@s of the ~~r!can ec~n~y 
nay act to encourage the euccessful part1c1vation of minority group 
ranbera 1n budneu enterpri.sGs, and may act to strwgthen e.xistinl 
ainoricy bU81ne88 enterprise •• 

c. '1tubllcitI o,r_ Propaganda." 

Section 701~f Public Law 93-433. OCtober S, 1974. 88 Stat. 
U86. 1203,/ vhie.b appropriated tbe ED! and ~ffiE lIIOBey \used to 
fund this contract, states' 

l'No part of any appropriation contained in this Act 
shall be used tor publicity or propaganda purposes 
not autltorUed by Congress. It 

Althouch we l:-..ave not exprcsaly been Mked to review the Ad Cound.l 
contract'. compliance with this r6quirer~t. va will do eo here 
inamuch 88 it 1a a specif!c l1o.1teticm that hAS been plaeed c:m the 
expenditure of EDA and OI1BE money .. 

We Mve. in intef1)retiug this language, taken the p()8ition that 
it 'If'" intanded to prevent "publ1ctity of z nature tanding to etopha­
aUe the 1nportanca of the agency or act1v1ty in question. It 31 Camp .. 

-
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CeD.. (1952). 'We have aloa lt01l.81at.ently expressed our 
b~11el that a provision mlch as th:f.a d04S not provide adequns 
guidelinea under which to judge the. activities of an ageney, 
.~p*¢ially when balanced against th. agency's legittmate iat.reet 

eocmwnieating nth the public and with 'mfi'l'lbe.t"S of Congress tor 
pendssible pUl'l)()see. We bave thus believed it was inappl"opriate 
to conclude that weh a provi&1on hag been violated where the 
agency could p;:ovtda reasonable just1fieat1on for ita activities. 
S08B-17S528*fJu1y 27,1973. 

1D the present . ease I VI! have found flO indication tbAlt tbe 
~.lgn vas intended to a~gr811di.z1lS Ccanerea. Horeovu j we note 
that the contract es executed emphasizes the importance of 
Uobjectivity" and "credibility" in tIDy tUliA of the med.U to promote 
better public understanding of the },nerlean econ01'!lic systn. The:re­
fore. we are unable to find that this contract violat.. tho Appropri­
ation Act's "publicity or pro'Paganda" prohibition. 

6.. ~J .. _~on~~ol.!1 .. J~'y8 .1?~.~~ti1blbhed by C~~t;!_...t0 as8tl1"e 
.~~~ th~~o~!~ eub~ltt~ by the ,~dvertistng Council 8r~xn11d7 

The Ad Council proposed ~ th& eost-no-fee contract ewarded 
prO'G"tdo8 that tha Ad Council was only to be re!!:':bursed for Itout ot 
poeket:'~ costa incurred in t:iu~ researc::h and ptouuci!iou bf ew:;j~)ugn 
mnterla1B and relAted prOJ:OOtional items up to $239.000. "Out of 
poc:ut" coats are defined in. the contract to be travel eoats. mated,.l 
costa and costs ot serv1c~a purchasnd from Guppl1era by tba .Ad Council 
and by Conpton (the volunteer a~ency suhcontraetor). Diract lahor 
easts of Compton and the Ad Counci1. ~nd costs related to th~ oedia's 
time end spaco are not reimbur.abla under the contract. In addltion t 

the Ad Council is to be rebbursed for its indircet or overhead costs 
at the rate of 3.5 percent of the al1~18bl~ direct costs, subject to 
~aequent redetermination. 

C~rce officials have informed u9 that no special controls or 
extraordinary provie1ona to assure the validity of tho Ad Cowncil 
costs have beeu instituted for this contract ~d the ordinary Coo­
mere. proc~.dure8 governing the rp'i,.,...bursa:!!lent of costs under eost-type 
contracts p!'~aU:;~Ably would be ~.?plicd. (;Ol'~~lerifa offic1slo indicated 
that the ordln.!l.ry uudit proeecul:'es are prir:!,arHy sct out in Co:mr~t'ce 
Administrative Order 213-4, detsd March 21. 1968. C~Grco officials 

indieaud that prior to thn pAyment of invoices 8ubl-"li ttod by t~e 
Ad Council t they are to b~ rcv1~~d by Commerce progro~ and contractual 
par.onnel to insure that coste are of the natura al lowab 10 under 
~ terms the ccntraet, and that tho COlts are bain& inCUrTed by 
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thG ~ontraetor at a rate compatible with tbe anticipated lifa of 
the eootract. 

Alaa, although presward audita are ordinarily performed by 
Commerce before awArds are mAde of cost-type contracts, no such 
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lII.udit was performed in the present CliSG. l..n this regard, a COIm'1erca 
official has explained that since the validity of indirect cost rates 
propoged by the Ad Council were verified by C~srce after eonsulting 
with the Department of Realth, Education and Welfare. which had a 
t/WDtNbat similar type ot contract 'W'ith the Ad Counc:11, tmd in view 
of the nonprofit nature of the contract awarded, the contract1ns 
officer. 1n his discretion, dete~lned that there was no real reason 
for a preaward audit. In view of this explar..ation, we believe the 
contracting officer acted reasonably in v~fvlng the pr~ard audit. 

Coamerce's ordinary proceduras also provid~ for an interin audit. 
The audit had not been perfornod at the time ~ rBViewed this matter 
in the agency. 

Also, a final audit is suppos~d to be perfnroed. C~rce 
oftte1,nls have indicated tr.:\t the fin~ audtt ~yfll in all Hhilihood 
be made. This final audit would nornally involve going to the 
contractor!. location and perforrnin~ a financial audit of all con­
tract coato. 

CONct,uSION -------------
In 8UnTUlry. although Conr.terce' s action of entering into an 

agreement ~th the fA Council without rcrlucinr- the nature of the 
agree.'llent into 'u-ritin9: prior to the incurrence oE costa 't!aS inappro­
priate. the contract is not 111e.g.d. \14 hore. the foregoing answer. 
tho questions you posed and satisfies the purpose of your inquiry. 

[Deputyl 

Sincerely yours~ 

R.F.KELL;m 

Comptroller GenerRl 
of the United ~tate8 
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