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The Honorable BRenjamin S, Rosenthal
Chairman, Cotmerce, Consumer and

Monetary Affairs Subecommittee
Cormittee on Covernment Uperaticns
Bousa of Rapreseutatives

Dear YMr, Chairman:

Wa refer to your letter dated July 31, 1975, raquesting
our Offica to examine and report on the evard eof contract Mo,
5~36307 to tha Advertising Couneil, Yne., (Ad Council), by the
United States Department of Commerce (Cormmerce). This con—
tract was axecutad on January 17, 1975, and it had the stated
purposa of "enhancing publie undarstanding of tha American
Fcoaonic Syetem throush the dovelopmeont of informational, edusa~
tional and communications materials suitshle for use in 2
pational multi-media public service campaign.”

The Ad Council 1s a nonprofit orzanization gponsored by
tha advertisingy Industry. It conducts various public narvica
advertising canpaiens utilizing the volunteer services of the
advertising industry and donated tima and space from the cowm~
mmicationa and neva media,

The contract was a cost-no—-fea type, in view of the Ad
Council's nonprofit natura. The Jenuary 17, 1975, econtract
was a letter contract. 'A lettar countract is a written pre—
liminary contractual instrument which zuthorizes irmediats com~
mancenent of * * ® parformance ,of services,” Faderal Procurcment
Repulstions (FrR) § 1~3,405(u)X1%64 ed.), The contract, as
initially executed, only cbligated the Coversment in the agmount
of $100,009. The contrsct also provided that whem the contract
was definitiged, the resulting contract would have a maximum cost
not in excess of $150,000,
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The contract also allowed for up te $96,000 in "anticipatory
a" which were incurred by the Ad Council on or after October 23,
£ 1 That 18 to may, the contraet provided for reimbursement of

' stherwise allowable costs incurred subsequent to an addrass
ﬁvﬁ on October 23, 1974, in Chicago, Illineds, to tha Ad Council's
of Directors by the then Secretary of Cormerce Frederick B,
¢ In this address, the Secretary “challenpged” the Ad Commeil
ter into an agreement with Commerce to participate im an
effectiva advertising campaign to Liprove publie understanding of
‘American economic system, and “pledged”™ Ccomerce cooperation
. support to this endeavor,

The contract was initially funded with $150,000 of the wonsys
rinted by tha Congress to the Fconomic Development Administra-
(7PA) of Counerce, Whan obligated for this contract, this monsy
ained in thas Secretary of Commercs Reserve Fund., It 43 our
canding thst ths Secretary's Reserva Fund consists of a certain
tage of the woneys appropriated for the various subagencies
arca vhich the Secretary has reserved for projects which
ds incidental or neccssary or desirable to furthar or izple-

those programs covered by the particular sppropriations to be
rged with the project's cost,

& initisl $150,000 fundsd the first phase of ths "publie
anding” carpaizn. In this phase, the Ad Conncil engaged in
sparstory work, which inecluded the sznsegsament and analysis of the
" work which had becn attempted in this inforrational srea,

‘existing background material bearing on the problem.

_ By lettar dated March 21, 1975, the Ad Cowmecil stated that it
need to expend an additional $39,000 to start the actual pro~
etion and distribution of media materials. This vork was to ba
imning of Phase II of this joint project, wherein the infor-
1 and educational aspecta of the “public understanding” cam-
re to be implemented.

Commerce smendad the contract to raflect thesa increased costs
coitmant on May 189, 1975. 'The Secretary obtained the funds to
£ ce tha Courpree ° ahara" of Fhase 11 of the carpaign from funds
desipnated for the Office of Minority Dusiness Enterprise (O°3E) of
rerca in the Secratary's Keserva Fund. At the same tina, the

¥ contract was Jefinitized as & cost-rno~fes contract in ths
Lotal estimated amount of $239,000 (which insluded the up to $96,000
"anticipatcty costs"),
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Apparently, approzimately $1,000,000 to $1,500,000 is expacted
o ba expended to dmplement the informational and educational phase
of this program, The bulk of this money is supposed to be supplied
by buainess organizations and perhaps sore foundations and labor
srganizations. The funda put Iinto this joint program by tha Faderal
Governzent sre {ntended to be essentially “seed money”™ to get the

sdvertising cmupaign off the ground.

Besides tha intangible product of fulfi{lling what it regards
as its duty of instituting an advertiaing campaign to inform and
sducata the Amorican publie vegarding the American economic systenm,
tha only tangible product which Commerca will receive for tha money
it paye undsr this contract 1is “camera-resdy copy’ of all materials
developed and produced by the Ad Council. These matorials will aleo
ba used by tha Ad Council in the campaign, since this project is for
tha mutunsl benefitr of the Ad Council and Commerca. Commearce officials
flava informed us that no material for public distribution or "hard
2opy” bocklets are included in the contract price.

The bulk of the work required of the Ad Council under the con—
gracet apparently is and was performed by a voluntesr advertiging
agency, Compton Advertising, Ine. (Compton), which Las subcontracted
with the Ad Council., Cur veview has revealed that Coupton actively
participated in the negotistions between Commerce and the Ad Council
prior to the Sacratary's October 23, 1974, addvess, which comumitted
fomsarce to participate in the advertising carpaign,

Ve have been informed that az of Novamber 17, 1973, the Ad Coun-
¢4l has subuitted {nvoicas totaling $171,635.95 under the contract znd
$150,000 hLias been paid. The payments have exhausted the ZDA funds
gammarked for this project. Wa bave also been informed that none of
the OMZE funds had been expendad ns of that data. Also, the Comunarcae
officials we interviewed in the course of our investigstion indicated

"thet they were unaware of sany plans for additional Commerca funding

of the project beyond the $229,000 alrecady conmitted. The contractual
obhligations of Cormwerce ars dua to expire on December 31, 1975,

Ta your lettar of July 31, 1975, vou asked us to address aix
questions that wvers poged. 1In order to znswer the questions, we
have complataly reviewed the contract files for thisz procurament
a8 well 33 other documentation made avallable to ug at Coemerce,
Algo, sm hava intorviewed Cormarce officials assoclated with this
procurssent. Wa gnawer the questions below in ths order posed.
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I, Who, insida or outaide of fovermment, initiated the {dea
Zor the project which culninated in the sward of the contracet?

Prom our review of the testimony and documentary ovidence
wada available to us by Comerce, it would sppear reasonsble to
cemelude that tha ides for a {eint public advartising campaign
to proswte "public understanding’ of the American economic asystem,
which culminated in this contract, come from Ad Council officials
yathar than from Cormerce officinls. Ueo hgve been unabls to
gscextain with certainty specifically which Ad Council officixl
way have broached this idea to Comscerca,

2. ¥ho in the Department [of Commarce] satablished tha require-
mant and vhen was this done?f

Prem our review, it would appear that Seeratary of Conmerce Dent
astablished this requirement for Cozmerce, Ha gpparently came to the
eonclugion during the swmer of 1974 that 4t was viable and appropriata
to provide "seed poney’ for the institution of 2 joint publie adver-
tiaing cacpaign with the Ad Council in order to promota public under-
atanding of the American esconowmic system., Leter, after further negotis-
tiong, all partias cencerned recognized that Cormmerce's forral commit-
mont of finaneially backing the caspalzn would begin when Jeeretary Vent
addrassed the Ad Council'a Beoard of Diractors on October 23, 1974.

3, Are the services to be performed imder the contract proper
and laegal in view 0f the |Commerce] Departrent’'s rigsion?

Tha basic miasion and authority of Commarce is set forth at
23 0.8.C, § 1312¥(1970), which states:

"It shall be the province and duty of said Depart-
ment [of Comrerce] to foster, promota, and davelop
the foreim aund uo«cstic eormerce, the xiniag, menu-
factuving, sniﬂping, and fishery industries, snd the
transportation facilitlies of tha United Statea; and
to this end it shall ba vested with jurisdietion and
zontrol of the departwents, bureaus, offices, and

- b
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branches of the public service hersinafter speciffiad,
and with such other powvers and duties ss may ba pra-—
seribed by law.” (Emphasis gupplied.)

s balieva Cormerce's authority to enter {ato a contract, tha stated
purpose of which i to promote public undarstanding of the American
seononic system, may, reasonably be inferved from the broad lanpgueze .
af 15 U.8.C. § 1512%(1970). It would be reasonable for Cormnerce to
soneluda that increassed public understanding of how the American
seonomy works would have the effect of fostaring, promoting or
davaloping domestiec commerce.

Tn additfon, 15 U.S.C. § 1525¢(1570) specifically recopnizes
the propriety of Commerce entering into joint projects of rmutual
banefit with nouprofit organications, such as the Ad Council,
This statute, in pertinent part, states:

& % &In the case of nonprofit orzanizations,
research organizations, or public orzanirations
oy asencies, the Secretary way enpage in joint
projects, or parfor services, on mattars of
mutval interest, the cost of which shall be appor-
tioned equitsbly, ss determined by the Sacretary,
who may, however, waive paynent of any portion
of such coats by othera, when authorized to do 8o
under yegulations approvad by the 0fffica of
Hanagement and Budget.”

4., Is there a propsr basls for allowing anticipatory costs

from October 23, 19747

It 18 clear from our review of the documentary evidenca that
Comparca and tha Ad Council boith intended that Commarce’s oblipa-
giom to reimburse the Ad Council's costa would beein on Cotober 23,
1374, tha date of Secratary vent's address to the Ad Council Roard
of Directorg., Prior te that date, the Secretary had datarmined
that funda aporopristed for DA should be usad to fund thia con-
gract, and that this contract was neceassary or incidentsl to the
parformancs of Comerece’s and IDA's Ffuneticus.
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The Seeratary has been given the suthority to evereiss all
duties, power and suthority conferred by law in rce's aub-
agencies, such as FDA and OMBE. 15 U.S.C. § 15133(1970). For
tha reasons stated below in responsa to your question numbered
five, we found that this contraect wes necessary or incidental to
EDA's and OMBE's functions. HMoraover, tha Secretary was granted
axpreas authority in 15 U.S.C. § 1525¢(1970) (quoted sbove) to
angaga in joint apreements with nonprofit organigationg, such aa
the Ad Council. In view of the foregoing, wa conclude that tha
fescretary had the authority to bind the Government in a contract

of this natura.

In view of tha Secretary's authority and since thare
was an uwnderatanding batween the involved parties, an asree-
meat cane into existence on October 23, 1974, In good faith
and in reliance upon this unwritten apreerent, the Ad Council com-
menced performance. Consequently, in view of the express recogni-
tion of 1iability for "anticipatory costs' up to $96,000 in the
latter contract, wa believe tha CGovernment was required to reim-
buras tha Ad Council accordance with the terms of the contract,
Bes FPR § 1-15,205-307(1964 ed., Amend. 65).

Heverthalass we beliave 4t was inappropriate for Comaerca
2o enter into a contractual acreement with the Ad Council on
detober 23, 1974, without reducing the agreement into written form
ppior to the incurrence of any costs by tha Ad Couneil under the
eontract.; Sea FPR § 1-1.208¥(1964 ed., imend, 9); 31 U.S.C. §
200(a) (1¥(1970) : United States v. American Rensissance Lines,ié/

494 F.2d 1059 (1974), 1Ia thig regard, YPR § 1-15.107F(1954 ed.
Amand. 112) recognizes that where precontract “anticipatory" costs
muet ba incurred, a written prezprecnent should be made between

tha Govermment and the prospective contractor bafore the coantractor
incurs the costs, in order to avoid disputes regarding tha costs’
allowability.

3. 1Is it proper and lepal for funds from the Economic Devel-
opment Admin{stration and the Cffice of HMinority Dusiness Enter-
prise to be used fer this contvact?

2. FPEeonomiec Development Administration.
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Tha sppropriation for economic doavelopment aseistsnce prograns
zéministerad by EDA, from whiech 31543,000 wos usad to fund this con-
zzaet, 18 contained Iin tha Departrents of Siste, Justice and Cormerca,
2he Judieiary, and Relsted Apencies Appropriation Act, 1973, Fublie
Law 93-433,¥88 Stat, 1186, October 5, 1374, Tha pertinent section
of this Act, loeated at 88 Stat. 1196, in relevent part, staces:

« "Par gcononde development asgistanes as suthorized
by tirles X, 1II, TIX, and IV of tha Fublic Works
and FTeononde Development Act of 1065, as amendaed,
$1084,200,000 & & &

Tha Public Works and Economic Develppmant Act is adninistered
by EDA and codified at 42 U.S.C. § 312Hat seq, (1970). The basie
migsion ¢f EDA wnmder the Act i3 to eid In the long-range econmomie
development and programning for areas and resions with substantial
mad persistent umemployment, and wndleremployment, or with low
family inceme throusgh the ereation of new erployment opportunitisa
by developing new facilities and resourcea and expanding existing
ooes, The Aet authorizes Fedaral financial sassgistance for arsas
deaignatad nz redevalovrant freas and centers, This cagiatance
ineludes loanz for industrial or scemmarcisl facilities: direet
and supplewentary zrnmig and Ioang for publis worke end devalope
ment facilitics; working capital loan guarantees; and technical,
plaoning and regearch aseigtance.

I2 in & well-gettled rvle that, where an appropriation is made
Zor & pavticular purpose, by Doplication, it confers puthority in
tha agency eoncernad to inecur exnenses which ara neeassary or prepay
or incident to the propar execution of this purpose, unliess there
13 another sppropriation which makes more cvecific yrovisien for
such expepditurea, or unless they ars prohibited by law. 29 Coup.
Sen, 419¥(1950): 50 4d4. 534W(1971). Therefove, funds sspropriated
for EDA nay be used to fund a contract which {8 reasonably found to
ba necessary or preoper or Incident to tha execution of any of tha
lsgrlly suthovrized UDA programa.

Covmvarca offdeials have informad us that the woney from the
fepratary's Ressrve Fund used to fund this contract wvas budreted
for Titla ¥II of tha Puplic Works and Tconomdec Developoant Act.

42 17.8.C, % 3151-315W(197¢). Title IIY {s the secrion of the
Aet authorizing LDA to provide technieal, planniang and resesrch )
asgfatence to carry out tha Aet's purposes. 42 U.5.C. § 1151(c)y
{1970) of Titla TYI, in partinent part, providas:

El
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*To assiat in the long-range accomplishment

" of the purposes of this chapter, tha Secretary,
in zooperation with other apencies having similar
fumetions, shall establish and conduet a continu-
ing progrem of study, training, and research to
(A) azsist in determining the csuses of unenploy—
ment, undaremployment, underdevelopment, sand chronie

: ‘4eprasgion in the varfous arees and regions of the
Natfon, (B) aszsist in the formulation snd imple-
mentation of national, Stete, and local programa
which will raise incoma levels and otherwvise pro~
duce solutions to the problems resulting from
these conditioms, and {(C) assist in providing
the persomnnel needoed to conduct such prograns,
Tha progran of study, training, and research may
bs conductad by the Secretary through nembers of
this staff, through payment of funds authorized
for this section to other departments or agencies
of the Faderal Covernment, or throuzh tha erploy-
ment of private individuals, partnershipas, firms,
gorporationg, or zultable institutions, undar
contracts entered into for such purposes, or through
grante to such individuals, arganisaticons, oy funtd-
tutions, or throush conferences and gimilar meotingce
organiead for such purposes, ® % &

We belleve it was rT2asonable for the Secretary to find that
this contract was necessary or incidental to the EDA technical
agsistance and rasearch function, In this recard, we nots that the
$150,000 funded from the EDA appropriation went only te financs
Phase I of the campaign, 1.e., the preparatory or resesrch stage
of tha project, We believe it would be reasonabla for the Secretary
t0 conclude that this contrzet ecame under the Title TXIT authority,
and that performing research as to the rost sppropriste methodology
of informing snd educating the public with regard to tha Amarican
seomonde syntem could well assist in promoting sconomie development
and finding solutiona to the economic problems of undavdeveloped
sreas, which are primary objects of IPA's riasion.

b. Office of Minority Business Enterprisa,

Publie Law 93-433,] Cctober 5, 1974, at 88 Stat. 1197, appropriated
funda for OMBE aa follows!
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"For necessary axpenses of tha Department of Commerce
in fostering, promoting, and devaloping minority
business snterprise, 852,000,000, of which $42,347,000
shall remain available until expended: Provided, That
aot to exceed $10,653,000 ghall be availeble for
progran development and management.”

We have been inforvwed that the $89,000 in the Secretary's Raserve
Pund and appropriated for O¥BE which was earmarked for this contract
was budgeted for OMBE's program development and management.
OMBE was astablished by Fxecutive Order 11458,¥34 Fed. Reg. 4937
1969), and its rosponsibilities were redefinad by Executive Order
\11 W36 Fad, Reg. 199 (1971). (©E'g basic purposa is to develop
. #nd coordinate a national program directed at encouraging tha estab-
- 1ishuwent, preservation and atrengthening of minerity buainsss enter-
prises,

192/

/

Ve balieve it was reasonable for tha Secretary to conelude that
informing snd educating the American publie with regard to the
Amarican econcmie syston vas mecessary or incidental to tha imple-
mentation of OM3E's misgion, In this regard, it mny reasonably be
eoncluded that increasad publie svareness of tha American econory
Ay act to encourage the esuccessful participation of minority group
nembers in businaess enterprisas, and may act to strengthen existing
sinority busineas enterpriszes.

#. "Publicity or Propaganda.”

Section 701%4‘5 Public Law 93-433, October 5, 1974, 88 Stat,
1136, 1203, which appropriated the EDA and CMEE mwoney used to
fund thia contract, statest

"o part of any appropriation contained in this Aet
ghall be used for publieity or propaganda purposes
not autliorized by Congress."”

Although we have not expresaly been asked to raview the Ad Council
gontract 'g compliance with this requirement, we will do so here
Ingsmuch sa 1t iz a specific limitatfou that has been placed om the
#xpenditura of EDA and (VBE monay.

We have, in interpreting this languaze, taken the position that
it wss intended to prevent “publicity of 2 nature tending to empha-
aize the importanca of the agency or sctivity in queation.” 31 Comp.
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fen, 3117313 (1952). We hava also consistently exvressed our
balief that a8 provizion such as this does oot provide adequats
guidelines under which to judga the activities of an agency,
gspeacially whon balanced against the agency's legitirate interest
in foommicating with tha publie and with mewbers of Comgress for
parmisgible purposes. We have thus belleved it was inappropriats
to concludo that sueh a provieion has been violatsd where the
agancy could grovi&c ressonable jugtification for ite activities.
Sea B-178528 4July 27, 1973. :

In tha presemt case, wa have found no indication that the
ganpaign was intended to aggrandize Coumeree. Moreover, we note
that the contract as exscuted emphasizes the importanca of
"obiectivity” and “eredibility’ in any use of the media to promote
hattar public understanding of the American aconomie system. Thore-
fora, wa are unable to find that this contract violates tha Appropri-
ation Aet'a “"publiciry or propaganda” prohibition.

6. What controls have been established by Comrerce to assure
that the conts gubmitted by the Advertising Council are valid?

Tha Ad Couneil propozed and ths cost-no-fz2e contrast mmrded
provides that the Ad Council was only to be reirbursed for “out of
pocket” costs incurred in e research and produciion of cawpaign
naterials gnd ralated promotional {tems up to $23%,000. 'Out of
pocket"” costs are dafined in the contrmet to bz travel costs, waterisl
2oats and costs of servic=a purchsasd from suppliers by tha Ad Council
and by Compton (the wolunteer asency suhcontractor), Dirset lgbor
gosts of Cormpton and the Ad Couneil, and costs ralated to the nedia's
time snd space are not veinbursabla under the eontract, In sdditiom,
the Ad Council 13 to be reimbursed for its indirect or cverhead costs
at the rate of G.5 percent of the allcwabla direet costs, subject to
gubaaquent redstermination.

Cormarce officfals have informed ue that no special controls or
gxtraordinary provisions to assure the wvalidity of tha Ad Couneil
¢osts have been instituted for this contrect end the ordinsry Com—
meree proceduras governing tha reimbursement of costs undar ecost-type
gontracts presurably would be zpplied. Cowserce officizin indicated
that the ordinary audit procedures are prirarily set out in Commerce
Adminigrrative Ordar 213-4, detad Maveh 21, 1946%, Commarce officials
hava indicated that prior to tha payment of involices submitted by the
Ad Couneil, thoy are to be reviewed by Cozmerce progran snd comtractusl
pargoonel o insure that the costs are of the natura allowable undey
the torme of the contract, snd that tha coste are being incurred by
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tha egatractor at a vata ecompatible with the anticipated lifa of
the zontract.,

Also, although preaward audits are ordinarily performed by
Commerca befora awards are mada of cost-type contracts, no such
sudit was performad in the present c¢asm, Tn this regard, a Comerca
pfficial has explained that since the validity of indirect cost rates
proposed by the Ad Council were verified by Cormarce after comsulting
with the Department of Health, Education and Welfare, which had a
somewhat similar type of contract with the Ad Couneil, and in view
ogf the nonprofit nature of tha contract awarded, the contracting
officar, in his discretion, determined that there was no real resson
for a preavard audit, In view of thia explanation, we believe the
contracting officar acted reasonably in waiving the preaward audit,

Commerce’s ordinary procedures alao provide for an interinm audit,
The audit had not beem performed at the time wa reviewad this matter

in tha agency.

Also, a final audit {a supposed to be performed. Cormerce
offleiala have indicated that the final sudft will in all lilkdihood
ba wade, This final zudit would normally iavolve going to the
pontractor’s location and performing & financial audit of all com—-
traet costs.

COXCLUSION

i m i s i e

In swriary, although Cormerce‘s action of entering into an
agreenant with tha 44 Council without reducing the nature of the
persemant into writine pricr to the incurrence of costs vag inappro~
priate, the contract 1g not illecal. Ve hope the forenoing anawers
tha questions you posed and satigfies the purpoce of your inquiry.

Sincerely yours,

R.F.KELLIR

* Conptroller GCeneral

. .
iDeputy] o the United Sratas
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