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VOLUME XXVI No. 3 

April through June 1983 

B- 207898 .3 Apr. 1, 1983 83-1 CPD 340 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest filed aft€r award and debriefing contending that 
protester's proposal was improperly found to be outside of 
competitive range, and that opportunity to correct its 
deficiencies should have been afforded, is dismissed as 
untimely since record indicates protester was aware of al
leged improprieties months before protest was filed. 

Protest contending agency based evaluation on criteria 
not stated in solicitation is dismissed as untimely since it 
was not filed within 10 working days after protester was 
aware of alleged improprieties. 

Protest contending that awardee's design is deficient is 
dismissed as untimely since record shows alleged deficiency 
was known to protester more than 10 working days before 
protest was submitted. 

CONTRACTS--PROTESTS--GENE~ ACCOUNTING OFFICE PROCEDUREp-
TIMELINESS OF PROTEST--"GOOD CAUSE" EXCEPTION APPLICABILITY 

CAD will not consider untimely protest under either good 
cause or significant issue exception to timeliness require
ments of GAO's Bid Protest Procedures where there has been no 
showing of compelling reason beyond protester's control which 
prevented timely filing of protest, and protest presents no 
issues which have not been previously considered. 

B- 208964 . 4 Apr. 1, 1983 83-1 CPD 34l 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
RECONSIDERATION REQUESTS--TIMELINESS 

Request for reconsideration of protest decision filed 
more than 10 working days after protester received 
our decision, with which it disagrees, is untimely. 
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B-209338 Apr. 1, 1983 83- 1 CPD 342 
BIDS--RESPONSIVENESS--DESCRlPTIVE LITERATVRE--UNSOLICITED-
DESCRIBING EXCEPTIONS TO LFB--MATERIALITY OF DEVIATIONS 

Bid was improperly rejected as nonresponsive where 
unsolicited equipment instruction manual submitted with 
bid took exception to IFB specifications in inmaterial 
respect and where another provision of instruction man
ual which could be read so as to conflict with IFB 
specifications was superseded by "supplement, " also in
cluded with bid, which conformed to specifications. 

B-209429 Apr . 1, 1983 83-1 CPD 342 
BIDS--LATE--MISHANDLING DETERMINATION 

Even though firm's bid was misaddressed and initially 
delivered to wrong office, bid may properly be considered 
because bid was delivered in sufficient time to office 
identified in solicitation to obtain information and 
would have been included in bid opening but for Govern
ment action (placing bid in unmarked envelope) which 
delayed identification of the firm's bid, and Govern
ment employee failed to direct bidder to proper office 
for bid submission. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Protester alleges that bid was nonresponsive sinc 
certain information provided by firm on bid form 
was inaccurate. Agency has determined that response 
submitted was correct . Under these circumstances, 
protester has failed to meet its burden of affirma
tively proving its allegation. 

B-210669 Apr. 1, 1983 83-1 CPD JZO 
BIDS--RESPONSIVENESS--EXCEPTIONS TAKEN TO INVITATION TERMS-
SMALL BUSINESS REQUIREMENTS 

Bid received on total small business set-aside 
solicitation which indicates bidder would not furnish 
products manufactured or produced by small business 
concerns was properly rejected as nonresponsive. 

2 

I 

j 



- -- - - - ---------

B-210669 Apr. 1, 1983 83-1 CPD 3:1.0 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Allegation, af ter bid opening, that questions whether 
any small business concerns could manufacture or produce 
item procured by total small business set-aside is untimely 
and is not for consideration on merits by GAO as it re
lates to apparent impropriety in solicitation which was 
not protested to agency prior to bid opening. 

B- 2l0798 Apr. 1, 1983 83-:1. CPD, 344 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Contract award necessarily includes finding by 
contracting officer that awardee is r e sponsible. GAO will 
not review affirmative determination of responsibility 
absent showing of fraud or allegation that definitive 
responsibility criteria were misapplied . 

CONTRACTS--NEGOTIATION--"BUYING IN"--NOT PROPER BASIS TO 
PREVENT AWARD 

Possibility of buy-in does no t furnish gr ound on 
which to protest contract. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFI CE PROCEDURES-
TIMELINESS OF PROTEST-- SOLICI TATION lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest that solicitation did not contain necessary 
enclosure goes t o impropriety in solicitation. GAO 
therefore will not consider such protest unless it 
is filed before closing date for receipt of initial 
proposals. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--~~TRVST MATTERS 

Allegation of anti-trust violations is for consideration 
by Attorney General, not GAO . 

3 



B-211047 ApI' . .1, .1983 83-.1 CPD 345 
BIDS--LATE--WEATHER CONDITIONS, ETC. 

Bid dispateched by other than registered or certified 
mail 4 days before opening, which is received late due 
to adverse weather conditions and not as result of 
mishandling after receipt at Govt. installation, is 
properly rejected. 

B-2.1.124.1 ApI' . .1, .1983 83- .1 CPD 346 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING PROCEDURES-
TI,MgLINESS OF PROTEST--SOLICITATION lMPROPRIETIES- -APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest of alleged impropriety in solicitation is 
untimely under GAO Bid Protest Procedures when filed 
after closing time for receipt of initial proposals. 

B-.196021.2 Apr. 4, ~983 83-1 CPD 347 

, 
1 
j 

I 
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CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS ~ 
ADMINISTRATION'S AUTHORITY- -SIZE DETERMINATION 1 

Protest concerning small business size status of 
competing bidder is by law matter for decision by SBA 
and not for consideration by GAO. 

B- 208867 Apr. 4, .1983 83-1 CPD 348 
CONTRACTS- -PROTESTS--WHAT CONSTITUTES PROTEST 

Time for fixing date of protest is when protest is 
made and not when protester indicates intention to 
file future protest . 

B- 209662.2, 8-209662.3 Apr. 4, 1983 83-~ CPD 349 
CONTRACTS- -NEGOTIATION--CONFLICT OF INTEREST PROHIBITIONS-
REQUESTS FOR PROPOSALS PROVISIONS--REQUIR8.MENT FOR 
DISCUssioNS NOTWITHSTANDING CONFLICT 

Where RFP indicates that, if offeror's proposal reveals 
apparent conflict of interest, offeror will be permitted 
to negotiate special contract clause to lessen effects of 
such conflict, agency determination to not hold discus-

4 
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sions with offeror which had apparent conflict of interest 
was unreasonable. Since offeror with apparent conflict of 
interest was otherwise technically acceptable, award to 
another offeror on basis of initial proposals without dis
cussions was inappropriate and based on premature nonrespon-

• sibility determination. 

CONTRACTORS--RESPONSIBILITY-- DETERMINATION--R8VIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Allegation that one of offerors under labor surplus 
area set-aside procurement will not perform enough con
tract work in labor surplus area to be eligible for award 
is dismissed. Issue deals with matter of responsibility; 
before awarding contract to any offeror, agency will 
have to affirmatively determine awardee to be responsible. 
Our Office does not review affirmative determinations of 
responsibility in these circumstances. 

CONTRACTS--AWARDS--ERRONEOUS--PROCEDURE FOR CORRECTING-
REPROCUREMENT LIMITED TO ORIGINAL OFFERORS--DISCLOSVRE OF 
ORIGINAL PRICE QUOTATIONS REQUIRED 

Agency which improperly awarded contract on initial 
proposals has decided to terminate contract for conven
ience and to negotiate with original offerors . Agency's 
proposed method of remedying erroneous award, requiring 
other offerors to reveal substantially similar pricing 
information as prerequisite to participating in negotia
tions, is not objectionable. Protester's price under 
awarded contract is already disclosed and other offerors 
have not objected to proposed disclosure. 

CONTRACTS--NEGOTIATION--CONFLICT OF INTEREST PROHIBITION$-
DISCUSSIONS CONCERNING APPARENT CONFLICT IN PROPOSALS-
SMALL BUSINESS PROPOSALS--NONAPPLICABILITY OF CERTIFICATE OF 
COMPETENCY PROCEDURES 

Apparent conflict of interest contained in proposal is 
properly matter for discussions between contracting 
agency and small business offeror with apparent conflict 
of interest rather than for referral to SBA for certi-

5 



ficate of competency review. This is especially so where 
RFP indicated that offeror with apparent conflict of 
interest will be allowed to negotiate contract clause 
designed to lessen effects of conflict of interest. 

B-210229 Apr. 4, 1983 83-1 CPD 350 
CONTRACTS--PROTESTS--COURT ACTION--DISMISSAL--WITH P~JUDICE 

I 
) 

Court's dismissal with prejudice of complaint pre
senting same issues as pending protest precludes 
GAO from considering protest since dismissal with J 
prejudice constitutes final adjudication on merits . I 

B-210951 Apr. 4, ).983 83-1 CPD 351 I 
CONTRACTS-PROTESTS-INTE~STED PARTY ~QUIREMENT--
PROSPECTIVE SUBCONTRACTORS 

GAO will not consider protest raised by potential 
supplier to disappointed bidder alleging that awardee's 
bid was nonresponsive. Protester, who is ineligible ~ 
for award, is not interested par t y under GAO Bid 
Protest Procedures . 4 

B-211024 Apr. 4, 1983 83-1 CPD 352 l 
CONTRACTORS--RESPONSIBILITY--DETERWINATION--REVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Whether bidder is capable of furnishing required item 
if bid is accepted concerns firm ' s responsibility, 
and GAO will not review contract ing officer's det er
mination that bidder is responsible except in limited 
circllm.stances . 

PATENTS--INFRINGEMENT--REMEDY 

Exclusive remedy for alleged patent infringement 
by Govt. contractor is a suit for damages in Claims 
Ct. 

B- 211124 Apr. 4, 2983 83-1 CPD 353 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

6 



Protest received about l months after prutester had 
notice of rejection of its offer with reason for 
rE:'jection is untimely. 

B- 211165 Apr. 4, l.983 83-J CPD 354 
CONTRACTORS--ReSPONSIBILITY- -DETERMINATION--R8VIEW BY GAO-
AFFIRMATlf2 FINDING ACCEPTED 

Protest of contracting agency's affirmative deter
mination of responsibility is dismissed since GAO does 
not review such determinations unless fraud on part 
of procuring officials is alleged or solicitation 
contains definitive responsibility criteria which 
have been misapplied . 

B- 206449.3, B-206449. 4 Apr. 5, 1983 83-J CPD 355 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDUReS-
RECONSIDERATION ReQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Prior decision, which sustained protest on basis that 
awardee's bid was mathematically and materially unbal
anced, but did not recommend that contracting agency 
terminate contract or refrain from exercising options, 
is affirmed where it has not been established that 
decision was based on error of law of fact. 

B-206901 Apr. 5, 1983 83-1 CPD 356 
CONTRACTS--NEGOTIATION--CHANGES, ETC.--SPECIPICATIONS-
LEVEL OF EFFORT CHANGES--NOT PREJUDICIAL 

While agency should have advised offerors, in writing, 
of change in level- of-effort estimate contained in 
solicitation, since offerors were advised during 
discussions of recommended changes in their proposed 
staffing level needed to conform to revised level of 
effort failure to issue written amendment was not 
prejudicial to offerors . 
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8-206901 Apr. 5, 1983 83-1 CPD 356 - Con. 
CONTR4CTS~-NEGOTIATION--OFFERS OR PROPOSAIS--DISCUSSION WITH 
ALL OFFERORS REQUIREMFNT--'UEANINGFUL" DISCUSSIONS 

Where protester was informed of deficiencies in its 
technical oroposal during initial negotiations and 
of need to increase its level of effort during 
second negotiation session agency fulfilled its 
obligation to point out deficiencies during discus
sions. Agency is not obligated to helD bring protester's 
lower rated proposal to level of awardee's higher 
rated proposal. 

8-207631 . 2 Apr. 5, 1983 83-1 CPD 357 
BIDS--Tfl1ELY RECEIPT-~ISPLACFD-~ISEANDLING BY GOVT. 

Bid received by Govt. before bid opening should 
not be rejected as late where, desoite bidder's oral 
request for return of bid, agencv retained bid and 
later advised bidder that it still had bid, after 
which bidder submitted acknowledgment of subsequent 
solicitation amendments . 

8- 207631 . 2 Apr. 5,1983 83-1 CPD 357 
BONDS--BID--DISCREPANCY BETWEEN 8ID AND BID BOND--BID 
RESPONSTVE--SAME LEGAL ENTITY 

Although low bidder's name appears in its bid as 
"Crimson Enterprises," and 'in its bid bond as "Cr:tmson 
Enterprises, Inc." were evidence existing prior to 
bid opening establishes sameness of two entities, 
difference may properly be waived as matter of form which 
does not affect bidder's identity and bid may properly 
be accepted. 
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B-207631.2 Apr. 5, J 983 83-1 CPD 357 - Con. 
OFFICERS AND EMPLOYEES--CONFLICT OF INTEREST STATUTES-
AWARD OF GOVERNMENT CONTRACTS- -PROPRIETY 

Attendance at prebid conference by noncommissioned 
officer (NCO) did not undermine integrity of process 
where agency determined that NCO was not affiliated 
with any of bidders prior to submission of bids and 
that NCO's participation in preb i d conference had 
no effect on procurement and record contains no 
evidence to contrary . 

B-207722.2 Apr. 5, 1983 83-1 CPD 358 
PURCHASES--SMALL--SOLE- SOURcg BASIS-- ONE KNOWN SOURCE 

Issurance of purchase order on sole-source basis to 
obtain electronic surveillance equipment is not ob
jectionable where contracting officer was informed of 
threat of imminent terrorist attack and that only one 
firm could provide 24- hour service and system connected 
to centrally-monitored police system. 

B-207853, B- 207969 Apr. 5, 1983 83-1 CPD 359 
CONTRACTS--ARCHITECT, ENGINEERING, ETC. SERVICE--GRANT
FUNDED PROCUREMENTS--BROOKS BILL NOT APPLICABLE PER SE 

Since protester has not shown that second grantee State's 
procurement of soil engineer's services was legally 
improper, its complaint is denied. 

GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS--NON
APPROPRIATED FUND ACTIVITIES 

Complaint with respect to procurement practices 
followed by State in procuring site survey will not 
be considered where no Fed. funding is involved. 

B-20827~ Apr. 5, 1983 83-1 CPD 360 
CONTRACTS--NEGOTIATION- -OFFERS OR PROPOSALS-- EVALUATION-
ALLEGATION OF BIAS NOT SUSTAINED 

Where no evidence is presented to support alleged 
biased evaluation of proposal by procuring agency, 
allegation must be rejected. 
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B- 208271 Apr. 5, 1983 83-1 CPD 360 - Con. 
CONTRACTS--NEGOTLATION-- OFFERS OR PROPOS~-EVALUATION-
COMPETITIVE RANGE EXCLUSION--NOT FOR SBA REVIEW 

Agency is not required to refer small business firm's 
acceptability to SBA for COC determination where firm's 
proposal was found to be technically unacceptable and 
thus not within competitive range. 

CONTRACTS--NEGOTIATION-- OFFERS OR PROPOSALS--EVALUATION-
COMPETITIVE RANGE EXCLUSION--REASONABLENESS 

Agency evaluation of protester's proposal and deter
mination that proposal is not technically acceptable 
are upheld where record fails to establish unreason
ableness of agency's assessment of proposal deficiencies . 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
INFORMATION SUFFICIENCY 

Evaluators are not required to seek information on 
offeror's capacity from another agency. Such infor
mation should have been included in protester's proposal. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
TECHNICALLY UNACCEPTABLE PROPOSALS--COST NOT A FACTOR 

Protester ' s allegedly lower price is not reason to 
consider its technically unacceptable proposal since 
once offer is properly eliminated from competitive 
range its price is irrelevant . 

B- 208307 Apr. 5, 1983 83-1 CPD 361 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECLFICATIONS 
MINIMUM NEEDS--ADMINISTRATIVE DETERMINATION 

Protest that experience requirements in solicitation 
for hospital aseptic management services unduly restrict 
competition and exceed Govt .'s actual needs is denied 
where protester has not shown that contracting agency's 
belief that such experience is necessary to assure 
acceptable level of cleaning in critical hospital areas 
is unreasonable. 
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B- 209610 Apr. 5, 1983 83-1 CPD 363 
EQULPMENT--AUTOMATIC DATA PROCESSING SYSTEMS--ACQVISJTION, 
ETC.--FEDERAL SUPPLY SCHEDULE--MINlMVM NEEDS DETERMINATION 

Drafting specifications to meet the Govt. minimum 
needs and determination of whether items offered meet 
specifications are functions of procuring agency. 

EQULPMENT--AUTOMATIC DATA PROCESSING SYSTEMS--ACQUISITION, 
ETC. --FEDERAL SUPPLY SCHEDULE--MULTLPLE-AWARD V . SINGLE-
AWARD PROCUREMENT -

FPR allow agency to change from multiple-award procurement 
to single-award procurement when agency is able to develop 
standards and specifications for item and agency finds that 
single-award solicitations would be in best interest of 
Govt. 

B- 209750 Apr. 5, 1983 83-1 CPD 364 
BIDS--INVITATION FOR BIDS-- SPECIFICATIONS--BRAND NAME OR 
EQUAL--"EQUAL" PRODUCT EVALUATION--SALIENT CHARACTERISTICS 
NOT MET 

Bid proposing "equal" film processor in response 
to brand name or equal invita tion may be rejected 
as nonresponsive when solicitation calls for stainless 
steel tanks, but bidder offers plastic tanks . 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROcgDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

GAO will dismiss protes t alleging that specification 
is unduly restrictive when it is not filed before 
bid opening. 

B- 210416 Apr. 5, 1 983 83-1 CPD 365 
BIDS--COMPETITIVE SYSTEM--PRESERVATION OF SYSTEM'S INTEGRITY-
PRECVNIARY DISADVANTAGE TO GOVERNMENT 

Importance of maintaining integrity of competitive 
bidding system outweighs possibility that Govt. might 
realize monetary savings if material deficiency in bid 
is corrected or waived. 
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B-21 0416 Apr. 5, 1983 83-1 CPD 365 - Can . 
BIDS- -4[ESPONSNENESl'r-BRAND NAME OR EQUAL PROCUREMENT 

Where bid failed to include descriptive data on 
offered "or equal" item (and data had not pre
viously been submitted and was not reasonably 
available to contracting activity), bid was properly 
determined to be nonresponsive. Failure IDay not be 
waived as minor informality/irregularity and data may 
not be submitted after bid opening in order to make 
nonresponsive bid responsive where data was not com
mercially available prior to bid opening. 

B- 210585 . 2 Apr. 5, 1983 83-1 CPD 366 
BIDS--LATE--RULE 

Agency may consider bid received after bid opening only 
if bid was sent by registered or certified mail 5 cal
endar days before bid opening or bid was received late 
due solely to Govt . mishandling. Bid submitted after 
bid opening IDay not be considered in any case. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFIc,s PROc,sDURES-
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT 
ESTABLISHED 

Prior decision that protest alleging that contracting 
agency denied protester opportunity to compete was 
untimely because it was filed more than 3 months after 
protester learned basis of its protest is affirmed. 

B- 210652 . 2 Apr. 5, 1983 83-1 CPD 367 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFIc,s PROCEDURES-
RECONSIDERATION REQUESTS--TlMELINESS 

GAO will dismiss request for reconsideration relying 
on new grounds for protest when request is not filed 
within 10 working days after basis for protest is known 
or should be known, whichever is earlier. New grounds 
of protest must independently satisfy timeliness 
requirements of GAO Bid Protest Procedures. 
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B- 21 0794 Apr. 5, 1983 83-1 CPD 368 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS 

Protest against award under purchase order is rendered 
academic by agency's subsequent cancellation of purchase 
order. 

B-211216 Apr. 5, 1983 83-1 CPD 369 
BIDS--PRICES--BELOW COST--NOT BASIS FOR PRECLUDING AWARD 

Protester's contention that prospective awardee's 
bid price is so low that firm will not be able to 
profitably perform contract will not be considered 
because it constitutes challenge of bidder's respon
sibility. GAO will not review affirmative determin
ations of responsibility absent showing that procuring 
officials committed fraud or failed to apply defini
tive responsibility criteria. 

CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-
PROTESTER NOT IN LINE FOR AWARD 

Protest concerning evaluation of second-low bid is 
academic where protester has not presented basis upon 
which to question prospective award to low bidder. 

B- 209804.2 Apr. 6, 1983 
CONTRACTS--PROTESTS--COURT ACTION--DI~ISSAL 

U.S. District Court's final judgment on merits 
bars further action by GAO on protest involving 
same issue. 

B- 211191 Apr. 6, 1983 83-1 CPD 370 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-
ADMINISTRATIVE DETERMINATION 

Where neither Small Business Act nor applicable regs. 
mandate that particular procurement be set aside for 
small business concerns, matter of whether particular 
procurement should be set aside is one within discretion 
of contracting agency. 
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B- 213.239 Apr. 6, 3.983 83-1 CPJ) 373. 
BID--~SPONSIVENESS--EXCEPTIONS TAKEN TO INVITATION TERMS- 
LABOR SURPLUS AREA ~qpI1/EMENTS 

Bid submitted under total labor surplus area (LSA) set
aside which designates place of performance that does 
not appear on Dept. of Labor's published list of 
LSA ' s is non~esponsive. 

B- 209692 Apr. 7, 3.983 83-1 CPD 372 
BIDS--MISTAKES--CO~CTION--LOW BID DISPLA~NT 

Twelfth low bidder--claiming that it erroneously 
included its line item price for fueling hose in line 
item price for fueling hose reel on which hose 
is to be installed--may not be permitted to correct 
bid and displace 11 lower bidders, since intended bid is 
not apparent from bid, invitation, or other bids . 

~-2083. 47 Apr. 8, 3.983 83-1 CPD 373 
CONTRACTS- -NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
ADMINISTRATIVE DISC~TION 

GAO will not question agency's technical evalua t ion 
unless protester shows agency's judgment lacked 
reasonable basis, was abuse of discretion, or other
wise was in violation of procurement statutes or 
regulat ions . 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
~ASONABLE 

Even though results of technical evaluation under 
one of four evaluation factors appear questionable, 
protest by lower- cost offeror against selection 
of contractor is denied since in view of evaluation 
results under other three factors, and RYPts cost/ 
technical weighting scheme, GAO cannot conclude that 
selection was unreasonable. 

CONTRACTS--PROTESTS--ALLEGATIONS--UNSVBSTANTIATEV 

Bias wi ll not be attributed to t echnical evaluat i on 
COMmittee member based only on inference or suppos i 
tion. 
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B-209483 Apr. 8, :1983 83-.1 CPD 374 
CONTRACTS--NEGOTLATION--LATE PROPOSALS AND QVOTATIONS-
GOVERMMENT MISHANDLING DETERMINATION--RVLE 

Govt. fault was not sole or paramount cause for late 
receipt of proposal hand-dellvered by commercial 
carrier where it has not been shown that commercial 
carrier made any attempt to make proper delivery and 
was not permitted to do so. 

CONTRACTS--NEGOTIATION--LATE PROPOSALS AND QVOTATIONS--RVLE-
EXCEPTIONS--APPLICABILITY 

Where late proposal was hand-delivered by commercial 
carrier, rule is that Govt. mishandling ' exception 
(found in standard late proposals clause) cannot be 
utilized to allow consideration of proposal. 

B-209634 Apr. 8, 1983 83-.1 CPD 37.5 
BIDS--OPENING--PUBLIC--DRAWINGS, ETC. INSPECTION 

Where solicitation requires submission of sample 
with bid, sample relates to bid's responsiveness, and 
therefore must be made available for public inspection. 

CONTRACTS--PROTESTS--ALLEGATIONS--UNSUBSTANTIATED 

Protester has failed to meet its burden of proving 
its case where only evidence on issue is protester's 
unsupported allegation. 

CONTRACTS--PROTESTS- -GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging defects in solicitation which were 
apparent from face of solicitation is unttaely since it 
was not filed prior to bid opening. 

FREEDOM OF INFORMATION ACT--DISCLOSURE REQUESTS--RECORDS 
OF AGENCIES, ETC., OTHER THAN GAO--AUTHORITY OF GAO TO 
REQUIRE DISCLOSURE 

GAO is not proper forum for appeal of agency's re
fusal to allow examination by protester of results 
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of tests conducted on awardee's bid sample. Protester's 
recourse ts to pursue dtsclosure remedies provided by 
Freedom of Information Act. 

B-209992 Apr . 11, 1983 83 -1 CPD 376 
GENERAL ACCOVNTING OFFICE--REC0MM8NDATIONS--CONTRACTS-
SMALL BUSINESS CONCERNS--REQUESTS FOR PROPOSALS--NECESSITY 
TO AMEND OPTION PROVISIONS 

Since proposed 8(a) contractor's eligibility under 8(a} 
program is schedule to expire shortly unless extended 
by SBA, GAO recommends that solicitation be amended 
to provide that option provisions will only be exer
cised if contractor continues to be eligible 8(a) firm. 

SWALL BUSINESS ADMINISTRATION--CONTRACTS--CONTRACTING WITH 
OTHER GOVERNMENT AGENCIES--PROCUREMENT UNDER 8 (al PROGRAH-
AWARJ) VALIDITY--REVIEW BY GAO 

In view of broad discretion afforded SBA and contracting 
agency under Small Business Act in selection of 8(a) 
contractors, GAO has no basis to question proposed 
selection of protester's competitor where record indi
cates that SBA has followed its own regs. in deter
mining competitor's 8(a) eligibility and there has 
been no showing of fraud or bad faith on part of Govt. 
officials. 

8-211065 Apr. 11, 1983 83-1 CPD 377 
CONTRACTS--PROTESTS--AUTHORITY TO CONSIDER--HOVSING AND 
URBAN DEVELOPMENT DEPARTMENT PROCUREMENTS 

GAO will not consider protest concerning procurement 
actions of Dept. of Rousing and Urban Development 
(HUD) in connection with property maintenance re
sponsibilities under National Rousing Act, 12 U.S . C. 
1701 et~, in view of broad statutory authority 
of HUD to make expenditures in connection with those 
responsibilities. 
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B-211234 Apr . .1.J., J.983 83-J. CPD 378 
CONTRACTS--NEGOTIATLON--LATE PROPOSALS AND QUOTATIONS--RAND 
CARRIED--DELAY NOT DUE TO GOVERNMENT ACTION 

Offeror is responsible for delivery of its proposal 
to proper place at proper time, and any exception to 
general rule requiring rejection of late proposals 
is permitted only in exact circumstances provided by 
soliCitation. Proposal delivered by commercial carrier-
even if timely received in main receiving area--generally 
must be rejected if it arrives at office designated 
1n solicitation after exact time specified . 

B-206641, et a~. Apr. 12, 1983 83-1 CPD 380 
BLDS--INVITATION FOR BLDS--SPECIFICATIONS--MIN~ NEEDS 
RSQUIREMENT--ADMINISTRATIVE DETERMINATION--REASONABLENESS 

Where several heat distribution system designs 
have been approved under mUlti-agency prequa
lifications which would exclude one or more of 
approved systems are unduly restrictive, and protest 
on that ground is sustained, since agency has not 
shown that restrictions are reasonably related to 
its minimum needs. 

Agency is not required to use Cuide Specification, 
drafted to be used with multi-agency prequalification 
procedure for heat distribution systems, so long as 
agency can show Guide Specification will not meet its 
minimum needs .. 

B- 207852 . 2 Apr. 12, 1983 83-1 CPD 379 
CONTRACTS--NEGOTLATION--OFFERS OR PROPOSALS--EVALUATION-
BRAND NAME OR EQUAL--SALIENT CHARACTERISTICS-SATISFACTION 
OF RSQUI11EMENT 

Protest that awardee's product was not equal to 
brand name product spectfied in solicitation is denied. 
Protester has failed to establish as unreasonable 
agency's acceptance duri~ discussions of awardee's 
statement regarding features of awardee's product that 
allowed it to meet questioned salient characteristic. 
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BIlJS--INVITATION FOR BIlJ$--CANCELLATION--AlTER BIlJ OPENING-- . 
B-2Q9262.2 Apr. 12, 1983 83.,1 CP[) 381 1 

JVSTIFICATION--INACCURATE SPECIFICATIONS 

Army solicited bids on basis that it later detenained 
did not meet its needs, then added proper basis to 
IFB, but failed to delete initial one. Resoltcita-
tion rather than acceptance of lowest bid subadtted l 
on initial basis is proper, since IFB was defective, I 
and agency is not required to award contract for item I 
that does not meet its needs. I 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Mere statements contradicting or disagreeing with 
agency's opinion concerning its actual needs do 
not meet the protester's burden of proving that 
agency's opinion was unreasonable. 

B-209412 Apr. 12, 1983 83-1 CPD 382 
BIlJS--RESPONSIVENESS--EFFECT ON CONFIlJENTIAL LEGEND-
RESTRICTIVE OF COMPETITION 

Bid which included restriction on release of price is 
nonresponsice and should have been rejected, even where 
contracting officer ignored restrition and disclosed 
price at bid opening. 

B-2096Z7, B- 2096Z7.2 Apr. 12, 1983 83-1 CP[) 384 
ADMINISTRATIVE DETERMINATIONS--C~NCLUSIVENESS--GENERAL 
ACCOUNTING OFFICE--ACCEPTANCE OF CONCLUSION 

GAO does not find contracting agency's determination 
that services being procured are not subject to tariff 
to be arbitrary. 

CONTRACTS--NEGOTLATION--OFPERS OR PROPOSALS--BEST AND FINAL-
ADDITIONAL ROUNDS 

Requests for second and third rounds of best and final 
offers are not objecti'onable where valid reasons existed 
for action . 
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B-2096'/..7, B-2 096 '/..7 . 2 Apr. 22, 2983 83-2 CPD 384 - Con . 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS- -UNBALANCEV 

Where first month of proposal is only month priced 
dtfferent1y than remaini~ 11 months of contract 
and 36 months which make up 3 option years, and 
difference totally relates to installation costs, 
proposal is not mathematically unbalanced, since each 
month appears to be reasonably related to expenses 
offeror will incur in each of those years . 

B-211153 Apr. 12, 1983 83-3 CPD 385 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Protest filed 1 month after protester received notice 
of award is untimely because although agency did not 
respond to protest filed with it, subsequent notice of 
award was initial adverse agency action and protest 
was not filed within 10 days of such notice as re
quired by GAO Bid Protest Procedures. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--TIME FOR FILING--CONSDLTATION WITH 
COUNSEL-NOT VALID BASIS FOR ErTENSION 

Delay in filing protest because protester was unable 
to secure legal counsel is not basis to extend filing 
time for protest. 

B-211189 Apr. 12, 1983 83-1 CPD 3 86 
CONTRACTS--PROTESTS--INTERESTED PARTY REQUlREMENT--TRADE 
ASSOCIATIONS, ETC. 

Labor union protest, alleging agency selection 
of improper method of procurement (negotiation}, 
is dismissed because union is not an "interested" 
party for purposes of this issue under GAO Bid 
Protest Procedures. 

GENERAL ACCOUNTING OFFICE- -JVRISDICTION--LABOR STIPULATIONS-
WAGE DETERMINATIONS 

Labor union protest, alleging agency intention to use 
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!.proper wage rates, is for consideration by Dept. 
of Labor and not by GAO. 

B-211219 Apr . 22, 2983 83-1 CPD 387 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--~L BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

Protest concerning bidder's small business size 
status is not for review by GAO since by lsw it 
is matter for decision by SBA. 

B-2D247 Apr. 12, 2983 83-1 CPD 387 
BIDS- -INVITATION FOR BIDS--SPECIFICATIONS--MINIMUM NEEDS 
REQUIREMENT--ADMINISTRATIVE DETERMINATION- -REASONABLENESS 

GAO will not object to a contracting agency's determination 
that less restrictive specifications will meet its 
minimum needs. Protest therefore is dismissed. 

CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Protest alleging that award of contract for maintenance 
services contract to any other firm may violate 
softwar e rights protester has under contrsct with contracting 
agency is dismissed because it either is matter of contract 
administration or involves potential patent infringement, 
matters which are not appropriate for review under 
our bid protest function. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASLVES-
AfMINISTRATIVE DETERMINATION 

Protest that procurement for maintenance services to be 
performed on energy management system should not be 
set aside for small business concerns because protester, 
large business and manufacturer of energy management system, 
could best perform maintenance services is dismissed . 
Protest does not involve any allegation that adequate 
small business competition is not available or that 
contracting sgency abused tts discretion to this regard . 
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B-2n252 Apr . :12, 3983 83-1 CPD 389 
CONTRACTS--PROTESXS--GENE~ ACCOUNTING OFFICE PROCEVURES-
TIMELINESS OF PROTESX--SOLICITATlON lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest of ambiguous spectfications ts dismissed as un
timely stnce it was not filed prior to the receipt 
of tntttal proposals as r equir ed by CAO Btd Protest 
Procedures. 

B- 207573.3 Apr. 13, 1983 83-1 CPD 390 
CONT~CTS--PROTESXS--GENERAL ACCOUNTING OFFICE PROCEDURES-
R$CONSIDE~TION R$QUESTS--ADDITIONAL EVIDENCE SUBMITTED-
AVAILABLE BUT NOT PREVIOUSLY PROVIDED TO GAO 

Protester which failed to prove that agency's technical 
evaluation was unreasonable cannot provide evidence in 
request for reconsideration that was available during 
initial consideration of protest and which should have 
been presented at that time. 

CONT~CTS--PROTESTS--GENE~L ACCOUNTING OFFICE PROCEDUR$S-
R$CONSIDE~TION REQUESTS--ERROR OF FA CT OR LAW--NOT 
ESTABLISHED 

Prior decision that awardee's proposal.et request for 
proposals performance-based specification is affirmed 
because protester has not shown that decision was 
erroneous. 

B-208510 . 2 Apr. 13, 1983 83-1 CPD 391 
CONT~CTORS--RESPONSIBILITY--DETERMTNATION--REVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Protest alleging that awardee will not be able to 
meet required delivery schedule is dismissed since 
it involves challenge to contracting agency's affir
mative determination of awardee's responsibility which 
GAO will not review in circumstances presented. 

CONT~CTS--NEGOTL4TION--OFFERS Off PROPOSALS--EVALUATION-
TECHNICALLI EQUAL PROPOSALS--PRICE DETERMINATIVE FACTOR 

Protest alleging that contracting agency should have 
considered technical superiority of protester's proposal 
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and awarded to pro~es~er even ~hough its pri~e was 
highe.r than awardee l s pri~e :ts deni-ed. Solicitation' s 
evaluation criteria essentially state.d only that price 
and other factors would be consi~ered and that ability 
to perform also would be considered. Agency reasonably 
considered products of protester and awardee to be 
technically equal except for fact that protester offered 
to deliver product on accelerated basis. Our review 
finds that solicitation's rather limited criteria were 
followed. Moreover, in view of fact that protester 
and awardee offered products which were essentially 
technically equal, decision to award to lower priced 
offeror is not objectionable. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging improprieties in solicitation which was 
filed with contracting agency and GAO after date set for 
receipt of initial proposals is untimely under sec. 21.2 
(b)(l) of our Bid Protest Procedures, which requires 
such protests to be filed before date for receipt of 
initial proposals. 

B-208670, B-208809 Apr. 13, 1983 83-1 CPD 392 
BIDS- - COMPETITIVE SYSTEM--ADEQUACY OF COMPETITION--BIDDER 
NOT TIMELY SOLICITED, ETC. 

Where rejection of four out of five bids for failure 
to provide a bid guarantee resulted in award to fourth 
low bidder at price more than $1 million higher than 
low bid, contracting officials should have been alerted 
to possibility that adequate competition and reasonable 
price had not been obtained, requiring further inves
tigation before making award. Under circumstances, GAO 
recommends that agency not exercise contract's option 
provisions. 

CONTRACTORS--RESPONSIBLLITy--DETERMINATION--REYIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

GAO will not question contracting agency's affirma
tive responsibility determination where protesters' 
various grounds for disputing agency's determination 

22 



do not show that there was fraud or bad faith on part 
of contracting officials or that there were defini
tive responsibility criteria which were not applied . 

CONTRACTS--PROTESTS--ALLEGATioNS-- UNSV8STANTIATEV 

Allegation that awardee's bid bond was not adequate 
and was not provided until 10 days after bid opening 
is without merit where record shows that bid bond 
accompanied awardee's bid and was for penal sum re
quired by solicitation. 

CONTRACTS- -PROTESTS--lJ(JRDEN OF PROOF--ON PROTESTE1f 

Protesters did not meet th~lr burden of affirma-
tively proving their case where under evidence pre
sented, CAO cannot determine that agency failed to 
include in all bid packages page which informed bidders 
of bid guarantee requirement . Consequently, GAO 
cannot object to agency's decision to reject protesters' 
bids as nonresponsive fo r their failure to include 
adequate bid guarantee. 

CONTRACTS--SMALL BUSINESS CONCE1fNS--AWARVs--SMALL -BVSlNESS 
ADMINISTRATION'S AUTBORITY- -SIZE PET~INATION 

CAO will not consider protesters' speculative alle
gation that awardee is affiliated with large bustness; 
moreover, SBA has exclusive authority for determtning 
firm's size status. 

8-208690.3 Apt'. :13, 1983 83-:1 CPD 393 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING CJFFICE f1/0CEIJlf~S-
RECONSIDERATION REqIJESTS- - EImOR OF FACT 011 LAW--.NO'l 
ESTABLISJIET) 

Where request for reconsideration fails to present 
facts or legal arguments which show that p1."eyi'OUs 
decision dismissing protest because ~ssues r~tsed by 
protester had been decided by court of competent 
jurisdiction was erroneous, deci~ion is affirmed . 
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B-20!1083 Ap1'. 13, 1M3 83-1 CPD 394 
BLDS--lNVITATION FOR BLDS--SPECIFICATIONS--MIN~ NEEDS 
RE(JUIREMENT--AIJMINISTRAT rYE DETERMINATION --'J'IEASONABLEffESS 

Protest that specifications are not sufficiently 
rigorous to produce safe and usable product is 
dismissed since GAO will not question agency deter
mination that less restricti~e description will 
meet agency needs. GAO generally will not consider 
allegation that more restrictive specifications 
should have been employed, since use of unduly 
restrictive specifications violates statutes and 
Regs. requiring free and open competition in ~ed. 
procurement. 

BIVS--lNVITATION POR BIDS--SPECIFICATIONS--TESTS--AIJMINISTRATIVE 
DETERtrfINAT ION 

Responsibility for tests and procedures to determine 
product acceptability rests with contracting offi
cials and user activities which are in best position 
to determine Govt.'s minimum needs and methods of 
meeting them. 

B-209431 ApI'. 13, 1983 83-1 CPD 395 
CONTRACTORS--RESPONSLBIZITY--DETERMINATION--REVIEW BY ~AO-
AFPIRMATIVE FINDING ACCEPTED 

Protest against contracting agency's affirmative 
responsibility determination will not be considered 
since GAO no longer reviews contracting agency's affir
mati~e responsibility determinations except for 
reasons not present here. 

CONTRACTS--NECOTlATION--O?1!ERS ~ ~OPOSALS--EYALUATION-
REASONABLENESS 

GAO will not question contracting agency's evaluation 
of awardee's proposal since it had reasonable basis. 

CONTRACTS--PROTESTS--CONTRACT A~INISTRATION--NOT POR 
RESOLUTION BY GAO 

Whether awardee fulfills its contractual obligations 
is matter for contracting agency in administration of 
contract, 24 



B-209459 Apr, J3, ~983 83-~ CPJ) 396 
B:WS--COHPETITIVE SYS'fF}o1- LATE BIDS 

Covt,' 5 baproper acti'On was pari1Dlount cause of 
protester's late arrtval, considerati'On of protester's 
bid on two items for which no bids had been opened 
would not compromise integrity of competitive 
bidding system. However, where bMs have been 
read on other items, late bid should not be considered 
on those items because to do so might compromise 
integrity of system. 

BIDS- -OPENLNG--PLACE OF OPENLNG--CHANGES--NOTICE TO BIDDERS 
REQUIREMENT 

Govt. acted improperly by changing bid opening 
room without amending solicitation because ori
ginal bid opening room was unoccupied and available. 
If change was necessary, Govt. should have, at 
mintmum, telephonically advised all known bidders 
of change or that bid opening would be postponed 
and written amendment issued. 

secretary'R statements were not suffiCiently clear to put 
protester on notice that bid opening room had been 
changed and protester made reasonable and diligent 
effort to locate bid opening room and did not signi
ficantly contribute to delay. Govt,'s change of 
bid opening room was paramount cause of protester's 
late arrival. 

B-209846 Apr. 13, 1983 83-1 CPD 397 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS-
SOLICITATION CANCELLED 

Protest of proposed award under solicitation is 
rendered academic by agency's subsequent cancel
lation of solicitation. 

8-210057.2 Apr. 13, 1983 83-1 CPJ) 398 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING o.F?ICE PROCEDURES-
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAII--NOT 
ESTABLISHED 

Prior decision 1s affirmed because protester has 
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not estab~ished that it was based on erroneous 
conclusion of law ~ fact. 

B-210339 Apr • .13, .1983 83-..1 CPJJ 399 
CONTRACTS--NEGOT~TION--REQVESTS FOR PROPOSALS--SPECLFICATIONS-
MINIMUM NEEDS--AJ)MINISTRATIVE DETERMINA.TION 

Where agency's mintmum need is for new C-130R 
aircraft, and only stogie firm can supply one, 
sole-source purchase from that fina is justi
fied. 

CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--PROCEDURES-
C~RCE BUSINESS DAILY NOTICE REQVlRE.MENT--FAILURE TO 
FOLLOW- NOT PREJUDICIAL 

Agency's award of sole-source contract before expira
tion of 5-day period promised in Commerce Business 
Daily notice of impending sole- source award for re
sponses from firms interested in competing for 
contract did not prejudice protester, since protester 
could not have met agency's need . I 

FREEDOM OF INFORMATION ACT--GENERAL ACCOUNTING OFFICE AUTHORITY I 
GAO has no authority under FOIA to determine what ~ 
information ~ust be disclosed by other Govt. agencies. i 

I 

B-21 0782 Apr . .13, .1983 83-.1 CPD 400 
BONDS--BID--ALTERATION--NO EVIDENCE OF SURETY'S CONSENT--
BID RENDERED NONRESPONSIVE 

Bid accompanied by materially altered bid bond--where 
penal amount has been typed over white-out without 
evidence in bid documents or on bond itself of 
surety's consent to be bound by changes--is nonresponsive. 

B-21J.J.39 Apr. ;13, .1983 83-.1 CPJ) 40.1 
BIDS--PREPARATION- -COSTS--NONCQMPENSABLE--UNTlMELY PROTEST 

Claim for bid preparation costs submitted in connection 
with untimely protest will not be considered. 
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8-2ll139 A.p.r • .13, .1983 83.,1 CPD 4Q.l - Con. 
CONTRACTS--PROTESTS--GENERAL A.CCOUNTING OFFICE PROCEDVRES-
TIMELINESS OF PROTEST--SISNlPICANT ISSUE RfCEPTION--P,RIOR 
GAO CONSIDERATION OF SAME ISSUE EFFECT 

Protest concerning contracting agency's rejection of 
bid for failure to acknowledge amendment does not in
volve s:l:gnificant tssue warranting excepti-on to t:tmeli
ness rules under GAO's Bid Protest Procedures, since 
issue has been considered in p-revious decisions. 

8- 211245 Apr. 13, 1983 83-1 CPD <402 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO 8ID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against ambiguous specifications that were 
apparent from contracting agency's request for 
prices is dismissed as untimely because filed after 
closing date for receipt of initial proposals. 

8- 208143, 8- 208143 . 2 Apr. 14, 1983 83-1 CPD 403 
CONTRACTS--NEGOTIATION--PU8LIC RfIGENCY--NEGOTIATION 
LIMITATION 

Contract providing A.D.P. E. and related software and services 
on negotiated basis under "public exigency" exception to 
formal advertising should not have been for longer period 
than was necessary to cover urgent need. GAO recommends 
that contracting agency not exercise remaining options 
in contract. 

8- 208504 Apr. 14, 1983 83-1 CPD 404 
CONTRACTS--NEGOTIATION-- COMPETITION--RESTRICTIONS--UNDUE 
RESTRICTION--NOT ESTABLISHED 

Where protester alleges that solicitation's specifications 
for recovery bed stretchers are unduly restrictive of 
competition, contracting agency is requiTed to make 
pr:l:ma facie case that spec1ftcati'Ons are -related to its 
min:ilDnm needs . However, once contrac tiug agency has made 
such case, protester must bear burden of affirmatively 
proving its case. Protester fails to carry this burden 
when tts arguments do not clearly show that agency's 
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detenuination of its actual. m4J.:Uaum needs has no reasonable 
basts. 

CONTRACTS--NEGo.TLATION--SOLE-SOURCE BASIS--JV$TLFICATlON 

Agency decisions to procure sole source must be adequately 
justtfied and are subject to close scrutiny by GAO. Agency 
did not justify protested sole-SOttTCe procurement of tran
sport, pediatric and X-ray stretchers based on need for 
compatibility and interchangeability of stretcher parts. 
Other reasons for sole-source procurement, such as ease 
of training hospital staff and ease of handling stretchers, 
provides no basis by itself for restricting competition 
where "training" 1s no more than Simple, routing demo
nstration of equipment . 

B-209202, 8-209202. 2 Apr. ~4, ~983 83-1 CPD 405 
CONTRACTS-- SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--CERTLFICATE OF COMPETENCY-
CONCWSIVENESS 

While issuance of COC is conclusive as to matters 
of responsibility, it does not preclude subse
quent cancellation of solicitation that contains 
defective evaluation provisions which provide no 
assurance that award would be made on basis of most 
favorable cost to the Govt. 

8- 211138 Apr. 14, 1983 83-1 CPD 406 
INDIAN ARFAIRS--CONTRACTING WITH GOVERNMENT--PREFERENCE TO 
INDIAN CONCERNS 

GAO will review Bureau of Indian Affairs' decision not 
to limit procurements to Indian contractors under 
Buy Indian Act only where there is prima facie show
ing of abuse of broad discretion conferred by Act. 
Implementing policy in Bureau of Indian Affairs 
Manual to restrict procurements to Indian firms 
when practicable does not ltmtt discretion to waive 
policy for particular procurement. 
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B-21111l7 Apr • .14, .198:L 83.d CPJJ 407 
CONTRACTQRS--RESPONSIB1LITY--DET~INATION--REVlEW BY GAO-
AFFIRMATIVE FINDING ACCEPTEIJ 

Protest that low bidder (lJ submitted unreali~t±cally 
low bid and (2) cannot properly conduct and matn
tain qual tty of college level acadeMic program so as 
to adequately serve Navy personnel tnvolves afftr
mative determination of respons±btlity which is not 
reviewed by GAO in absence of circumstances not 
present here. 

B-189121 Apr. 15, 1983 83-.1 cmD 408 
CLAlMS--EVIDENCE TO SUPPORT--FOREIGN LAW--CLA1MANT'S 
RESPONSIBILITY 

Request for reconsideration of denial of claim 
for payment allegedly due under lease is denied 
where claimants assert that claim should be decided 
using foreign law but fail to produce sufficient 
evidence as to content of foreign law. 

LEASES--RENEWALS--QPTION INCORPORATED INTO LEASE-
CONSIDERATION MATTERS--RULE 

Option to renew lease that is incorporated into 
lease requires no separately stated consideration. 
Father, there is no requirement that exercise of 
renewal option be independently supported by con
sideration. 

LEASES--RENEWALS--OPTION INCORPORATED INTO LEASE--ElCERClSE 
OF OPTION- -UNCONSCIONABILITY CONCEPT--TlME FOR APPLICATION 

Where exercise of renewal option is not making 
of new contract, concept of unconscionability does 
not apply at time option is exercised . 

B-207936 Apr • .15, 1983 83-.1 CPD 409 
CONTRACTS- -NEGOTIATION--QFPERS OR PROPOSAL$--JJI$CU$$ION 
WITH ALL OFFERORS REQUIREMENT--''MEANINl:F11L'' JJISCUSSION$ 

Protest objecting to lack of specific questions 
during discussions with respect to its proposal 
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which. contain,ed no JIIlljor c!ef:l:ci"eIJ.di'es i'6 denied 
since record shews protester was notifte.d of nine 
areas whi'Ch evaluators be1reved could b"e improved 
and under circumstances such notifi'Cation constttuted 
meaningful discussions as requtred by regulations. 

CONTRACTS--NEGOTIATION--OF.PERS OR PROPOSALS--EYALVATION-
GENERAL ACCOUNTING OFFICE REVI8W 

GAO will not review competing technical proposals to 
determine their relative merits because function of 
GAO is not to make its own determinations as to re
lative merits of proposals but to examine record 
and apply standard of reasonableness to agency's de
terminations. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--AP.PARENT 
PRIOR TO BID OPENING/CLOSING DATE POR PROPOSALS 

Protest contending due date for submission of best 
final offers allowed insufficient time for prepars
tion and shipment of such offers 1s untimely under 
GAO Bid Protest Procedures since protest was filed 
after closing date. 

B-209531 Apr. 15, .1983 83-1 CPD 4J.0 
CONTRACTS--NEGOTLATION--REQUESTS FOR PROPOSALS--S,PECLFICATIONS-- , 
MINIMUM NEEDS-ADMINISTRATIVE DETERMINATION 

Contracting agency has primary responsibility for drafting 
specifications reflecting minimum needs of Govt. and GAO 
will not object in absence of evidence of lack of reason
able basis for questioned specification. 

B- 209535 Apr. 15, 3983 83-.1 CPD ill 
BIDS--INVITATION FOR BIDS--AMENDMENTS--ACKNOWLEDGEMENT-
DEVIATION FROM REQUIRED PROCEDURE- -FORM V. SUBSTANCE 

Low bid was improperly rejected as nonresponsive for 
failure to aCknowledge material amendment because 
only reasonable construction of bid indicates that 
bidder was aware of SlIlendment and intended to perform 
its terms . 
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B-209526 Apr • .15., J.9E3 83.,1 CPD 412 
CONTRACTS--NEGOT~TlON--SOLE-SOURCE BASIS--PROCEVURES-
COMMERCE 8USINESS DAILY NOTICE PROCElJUHE$--FAIWRE '1'0 FOLLOfI
PREJUDICIAL TO PROTESTER 

Erotest aga1nst noncompetittve award for film 
processor is sustained where record indicates 
requirement was not synopsized ttmely in Commerce 
Business Daily. Although procurement was ilDprop
erly sole-sourced, there is no legal basis to allow 
any compensation for alleged loss of business to 
firm which did not submit offer. 

B- 209611 Apr. 15, 1983 83-1 CPD 4Z3 
BIDS--LATE--MAIL DELAY EVIDENCE--ErPRESS MAIL 

Where U.S. Postal Service attempts unsuccessfully to 
deliver proposal by Express Mail 1/2 hour before 
closing tilDe for receipt of proposals, proposal may 
not thereafter be considered under solicitation's 
late proposal clause since late delivery was not due 
solely to Govt. mishandling after receipt at Govt. in
stallation. 

B- 209765 Apr . .15, 1983 83-1 CPD 414 
BIDS--ESTLMATES OF GOVERNMENT--FAULTY-- CANCELLATION OF 
INVITATION 

Agency's cancellation of solicitation after bid 
opening is not unreasonable where bidder's 
protest discloses that estiJDated quantity for one 
item is inconsistent with reasonably anticipated 
usage; agency's review of estiJDate indicates that 
it was inadvertently increased tenfold; cost im
pact of error is significant both in terms of 
projecting Govt.'s actual cost and in displacing 
low bidder; and two of bidders appeared to have 
suspected error and submitted unbalanced bids on 
that basis , thereby gaining unfair competitive 
advantage. 



B-2Q9.7.75 Apr • .15, -.1983 83.,,1 CPJJ 4:15 
CONTRACTORS-~RBSFON$lBILr.TJ,--AD.M1NxsrRATIVE JJE~LNATION~
NONRESPONSIBILr.TI FJWJIN(;~-SUPPORTED 'B1 RECORD 

GAO will not disturb procuri~ agency's determination 
that firm is nonresponsible when that determtnation 
is reasonably based on requtre.ent for ttmely response 
to demands for service and specification sets forth 
~inimum levels of repair teams, repair parts and man
uals that contractor ~ust have in local area to 
provide timely service, which levels firm clearly 
does not satisfy. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFIc,s PROCEDURES-
T~LINESS OF PROTEST--SOLICr.TATION lMPROPRIETIES--AP.PARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest initially filed with procuring agency after bid 
opening alleging that specification provisions con
cerning minimum level of repair teams, repair parts 
and manuals that contractor must have in local area 
are restrictive is untimely under GAO Bid Protest 
Procedures and will not be considered on merits. 

B-210123.2 Apr. 15, 1983 83-1 CPD 4~6 
BIDS--RESPONSIVENESS--DESCIIIPT IVE LITERATD1'rE--DEP ICIENCIES-
DESCRIPTION O? MODEL 

Bid is nonresponsive where descriptive data 
required to be submitted with it for evaluation 
purposes does not show that item offered ~eets 
invitation's specifications. 

BIDS--RESPONSIVENESS--TEST TO DETERMLNE--1JNQUALIFIED OFFER 
TO MEET ALL SOLICr.TATION TERMS 

Statement in cover letter to bid that bidder will 
furnish item that ~eets all !FB specifications does 
not cure otherwise nonresponsive b~d. 

CONTRACTS- -PROTESTS--MOOT, ACADEMIC, ETC. quESTIONS 

Because bid that does not offer to meet invitation's 
material requtrements is nonresponsive and ~st be 
rejected, bidders' actual ability to meet those 
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requlremep.ts $;s lrre!Le:yap,t. 

'B-210258 Apr. 15, 1983 83..,1 (;pJ! 41J 
BIDS--INVITATION 'P()R-BIDS--AMEN'JJMBN'1S--}'p:rlmE TO ~CKNOWU:;X;E
BID NONRESPONSIYE 

Agency correctly rejected b~d as nonresponsi~e where 
bidder failed to acknowledge receipt of amendment 
incorporating wage rate determination and where record 
fails to show that bidder is legally obligated to pay 
wages not less than those provided for in mtntmum 
wage rate determination. Tact that bidder may not 
have recei~ed amendment is irrelevant unless failure 
to receive bid resulted from deliberate attempt by 
contracting agency to exclude firm from competition . 

B- 211073.2 Apr. 15, 1 983 83-1 CPD 41 8 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARVS--PRIo.R TO ~SOLVT~ 
OF SIZE PRIYrEST- -NIYr PREJUDICIAL TO PROTESTER--SMALL BUSINESS 
AIJMINISTRATION CIJNFI11MATION OF SIZE STATrlS A'PTEfi AWARD 

Protest against agency's award of contract under small 
business set- aside 3 days before Small Business 
Administration (5BA) was scheduled to issue its decision 
on protest of prospective awardee's small business 
status is dismissed, since SBA ' s decision confirmed 
awardee's status as small business and protester there
fore was not prejudiced by award. 

B- 21:1261 Apr. 1 5, 1983 83-1 CPD 419 
CONTRACTS--NEGOT~TION--REQUEST 'POR PROPOSALS--CEflTLFICATIIJN 
PRE1'ERENCE--CARRIAGE OF PASSENGERs AND CARGO 

Where solicitation provision advised that offerors not 
offering vessels certified for carriage of passengers 
and cargo by Coast Guard would only be considered if 
no responsive offers of certified ~essels were received, 
and two responsi~e offers of certified ~essels were received, 
agency's refusal to consider protester's offer of non
certified vessel was proper. 
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8-2Tl2Sl - Ap;r . 2.5, 2.EB:L_ 8Jrl CPD 41!t - Con . 
CO~CTS--PROTESTS--6ENERAL ~CCOUNrING QF.YICE PROCE,VVRES-
'J1MELINESS OF PROTEST-SOUtJITATION IMPlfOPRIETIES--Al'PARENT 
PRIOR TO 8ID OPENING/CL()SIN(; DATE 'FOR PROPOSALS 

Protest against solicitation vessel certification 
requiTement is dism~sed as untilnely since pTotest 
was not filed in CA0 or agency before dosing date 
for receipt of inttial proposals. 

B-211355 Apl'. 15, 1983 83-1 CPD 420 
CONTRACTS--AWARDS--DELAYEV AWARVS--ErTENSION OF BID AC~TANCE 
PERIOD 

Protest that contracting officer violated DAR 
by not awarding contTact within bid acceptance 
period is summarily denied. DAR does not require 
that award be made within bid acceptance period 
and DAR specifically permits agency to requests bid 
extension where admtnistrative difficulties 
delay award beyond bidder's acceptance period . 

8- 211356 Apr. 15, 1983 83-1 CPD 421 
CONTRACTS--AWARDS--DELAYED AWARDS--EXTENSION OF BID ACCEPTANCE 
PERIOD • 

Protest that contracting officer violated DAR l' 
by not awarding contract withing bid acceptance 
period is summarily denied. DAR does not require 
that award be made within bid acceptance period and 
DAR specifically pe-rmits agency to request bid 
extension where administration difficulties delay 
award beyond bidder's acceptance period. 

B-208237 Apr. 19, 1983 83-1 CPD 422 
CONTRACTS--PRaTESTS--GENERAL ACCOUNTING OFFICE PROCEVURES-
TJJ.fELINESS OF PROTEST--SOLICr!ATION IMPROPRIETIES--APfARENT 
PRIOR TO BID OPENING/CL()SING DATE 1'OR PROpOSALS 

Protest is untimely where protester learned of requiTe
ments to be imposed on benchmark during pre-benchmark 
discussions but waited until after date set for bench
mark to protest. 
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B-208237 Apr. j 9, J. 983.. 8:L;J CPJ) 422 - Con. 
CONTRACTS--PROTESTS--6ENFJRAJ, ACC(JUNTING OFFICE PROCETJURES- 
TINELINESS OF PROTEST--SOLICITATION 1JIfPROPRIE'IFES--BEN(JEfMAJfKIli 
PROCEDURES 

Since it is not always feasible to schedule bench
marking on date that ts common to ail offerors, 
tme set for benchmarktng each offe'lCor"s equi1'J1lent 
control" "next closing date" for purpose of GAO !lid 
Protest Procedures. 

B- 203652 Apr. 20, 1983 83-1 CPTJ 423 
CONTRACTS--PROTESTS--SUSTAINEV--EVALUATION OF PROPOSALS-
DEV~TION PROM STATED CRITEflIA 

Protest is sustained where Navy did not evaluate 
proposal for air cushion landing craft design on 
common basis or in accord with stated requirements 
and evaluation criteria. In circums tances, deci
sion to reject protester's proposal without dis
cussions had no rational basis . 

B-208365.2 Apr. 20, 1983 83-1 CPTJ 424 
BIVDERS--RESPONSIBILITY V. BID RESPONSIVENE5.S--CONT.RACTOn'S 
WORK P~CE--PERCENTAGE USE REQVIR~T 

Compliance with solicitation provision that contract~ 
perform 30 percent of work with cont'lCactor ' s own 
organization, contract performance requirement in that 
provision states how work is to be accomplished, does 
not relate to responsi~eness. 

BIDS--RESPONSIVENESS--TEST TO DETERMINE--VNQVALIFIED aFPE1I 
T() MEET ALL SOLICITATION TERMS 

Bid that does not reduce, limit or modify require
ment that contractor perfo·rm 30 percent of w~k 
with contractor's own organization is responsive to 
solicitation . 

-8-211 202 Apr. 20, 19B3 83d CPD 425 
BIVDFTlS--RESPONSIBILITY !.. -BID RESPONSIVENESS--lJOND M(JUlf/E!tfE. 

Matter of acceptability of individual bid bond 
sureties concerns questton of responsibility, 

35 



not respons:!:I7en.ess, 

B- Z11202 Apr. 20, 1M3 83,,1 CPfJ 425 
CONTRACTORS-- RESPOP/SRJIUY'r --VETEWaNAT ION- --REY1IW BY GAO-
AFFIfrMATrfE ?INDING ACCEP'l'ED 

Protest on basis of suff±Ciency of indiYidual ~td bond 
surettes ts dismi-ssed since :N: mvoiyes 1Datter of 1:e
sponsibt1ity and GAO does not review atft~attve 
determinations of responsi~ility unless p1:otester 
shows fraud on part of proc:urement off±Cials 
or solicitation contains definitive c1:ite1:ia which 
allegedly have not been applied . 

B-206799 Apr . 21, 1983 83-1 CPD 426 
CONTRACTS--PAXMENTS--ASSIGMMENT--YALLVITY OF ASSIGNHENT-
ASSIGNEES' RIGHT TO PAYMENT 

Where Covt. has received notice of valid assignment, 
but thereafter erroneously pays assignor, it remains 
liable to assignee for erroneous payment. 

Although third party guarantor repaid assignee 
financing bank sum outstanding on loan made by 
bank to Govt. contractor, Covt . remains obligated to 
pay assignee bank since Govt. is stranger to trans
actions between assignee and third party. 

Thi1:d party guarantor ~ecomes sub1:ogated to finan
cing bank's rights under latter's assignment of 
Govt . contractor's right to contract payments where 
guarantor paid contractor's debt to financing bank 
pursuant to obligation as guarantor of loan . Accor
dingly, guarantor stands in place of original finan
cing bank and obtains right to be paid by Govt. in 
amount wbich guaranto1: paid to bank. 

CONTRACTS--PAJ1.fENTS--ASSIGNMENT--ASSIGNEES' CLAIMS--SETTLEHENT 

Because of apparent validity of botn assignee's 
claim and subrogee's claim, GAO ~ecommends that 
both parties ~'e requested to direct GoYt . as to 
form in which payment should be issued, with 
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appropriate wa~er of po~sib~e clatms sujji~ient ,0 
prov:tde Gavt. with an acq'uHtance which shai!!. be 
bi:nd1og on troth. 

-B- 208986 Apl'. 21, 1983. 8:k1 CPD 427 
BIDDER$--RESPONSIBILITY 1'. -BID flESPONSIYEJNFJ5$- -MAf{1!F /t,CTU1WE 
OR DEALER DETERMINATION' -

Bidder's failure to certify 10 btd that it was regu
lar dealer or uanufacturer does not render bid non
responsive, s10ce such 1of&Tmat~n ~y be, and was, 
submitted prior to award . 

BIDS--lNVITATION POR BIDS--DEPECT11F--NOT ~DICIAL TO 
PROTESTE1I--F:V AEfJAT ION CRITEfl/IA--TlNDISCLOSED 

tnvitation for bids that did not clearly state that 
travel cost est±mate would be ~sed in bid eval~ation 
and did not state how it would be used is defective, 
where travel costs were evaluated, because solicitation 
must apprise bidders of basis for bid evaluation. However, 
protester was not prejudiced by defect, since awardee's 
bid was low whether travel costs were evaluated or 
not. 

CONTRACTORS--RESPONSIBILITY--DETEIrMINATION--REVIEW BY GAO-
AFFmMATIVE PINDING ACCEPTED 

Adequacy of bidder's place of performance is IDStter 
of responsibility, not responsiveness and will not 
be reviewed by GAO. 

CONTRACTS--PROTESTS--ALLEGATIONS--TlNSUBSTANTIATED 

Contrary to protester's assertion, agency did not 
change bid evaluation factor of travel cost esti
mate after bid opening where est±mate was devel
oped on per unit basis and number of units being 
procured was reduced prior to bid opening, because 
eet±mate was automatical1y reduced at that ttme, 
even though actual ca1culation was not IDSde unti1 
after bid opening. 
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8-Z08:JB6 Apr, 21, 1:JB3 83.01 P'!lJ. 427 - Cem, 
CONTRAC'.rS--PRO'IESTS-~OOT, ACA.J)EMIC, ETC. qIJRSTIONS 

Bidders failure to certify that product ~il be 
produced by small business ts ±rrelevant, since 
procurement is not !mIa11 busmess set-asi-de. 

8-211.197 Apr. 21, U83 83-2 CPIJ 428 
CONTRACTORS--RESPONSIBILITY--DE~1NATION--BEVlEW '8¥ crAO-
AFPI1iMATIVE FINDING ACCEPTEIJ 

Protest that bidder is incapabie of meeting solici
tation delivery schedule is dismissed since it concerns 
challenge to agency's affirmative determination of 
responsibility which is not matter for review by 
GAO absent showing of possible fraud or bad faith on 
part of procuring officials or that solicitation 
contains definitive responsibility criteria that 
have not been applied . 

8- 201642 . 2 Apr. 22, 1983 83-1 CPD 430 
EQVlPMENT--AUTOMATIC DATA PROCESSING SYSTEMS--CaMPUTERS-
MINIMUM NEEDS REQVIREMENT--OVERSTATElJ 

Earlier decision denied protest that agency was 
procuring computing capacity in excess of its min
imum needs because agency provided studies justifying 
needs and protester did not show that basis for needs 
was unreasonable. Subsequent GAO audit found that 
studies were erroneously performed and reached in
correct conclusions. Request for reconsideration 
based on that information is sustained, and prior 
decision is modified accordingly. 

8- 206070 . 2 Apr. 22, 1983 83-1 CPD 431 
CONTRACTS--NEcroTIATION--SOLE-SOURCE 8ASIS--AIlMINISTRATrrE 
IJETERHINAT ION--REASONABLE -BASIS 

Mere submission of unsoiicited proposal is not 
sufficient to call into question soie-source 
determination which has been found to be reasonable. 
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~-.206a70 . ;L Apr, 22., .2E133 83d. C1?JJ 431 - Cem. 
CONXi/A.C'fS--Nf:GO'! IA.'JION -",SOf;fJ-WllElIJE lJASIS--I1rl.'Fmm CON'l'RACT 

Sole-soUTce awa'['(! to i'flCUlllbeI\t COI\trac tOT to provide 
critical servi'ces for perrod fTom e:xpkatron of firm's 
contract to completron of competitron for new contract 
was justH:lell where agency reasonably cOI\cluded that in
cumbent was only fi~ that could meet agency's require
ments within required t±meframe. 

CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS 

Complaint regarding agency's dilatoTy actions 
in completing procurement action is without 
merit where record of agency action shows that 
agency was proceeding at reasonabie pace in 
view of compiexity of agency requirements and 
nunumber of protests filed in Tegard to procurement. 

B- 206399, B- 2072 58 Apr. 22, 1983 83-1 CPD 432 
BIDS--INVITATION FOR BIDS--SPECLFICATIONS--DEVIATIONS-
WAIVER--FURNISHING MORE THAN IFB REquIREMENTS 

It is not inconsistent for agency to accept floor 
carpeting with density factor greater than ~inimum 
specified in !FB, while rejecting protester's stair-
way carpeting because it had primary and secondary 
backings and weighed 160 ounces per square yard when 
specification required primary backing only and mini
mum of 82 ounces. Increased density of floor carpeting 
improved its utility and exceeded agency's require
ments, while stairway carpeting's primary and secondary 
backing and excess weight rendered it unfit for stairway 
use. 

BIVS--AMB!(;[JOOS--DISCREPANCY BETWEEN BI]) .DATA, ETC. AND 
SAMPLES, ETC. SUBMITTED--WArfER C!F AMBn;uITY--PRICE, quALITY, 
QUANTITY NOT EFFECTED 

Where bidder offered carpet which, according to 
bid's cover letter, met requi~ed noise reduction 
coefficient of . 25 and agency determined actual 
conformance t o requiTement fTom samples and other 
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spec:lfi'cat:loll.S ';(:I:.~h. re.spect to p~l.e. Jllat~iA;L, he.i,gh.t 
and dens;l.-t;y, any aIllbi:gutty creat;e.d by acc;ompap.ymg 
btd data tndtcat1s:\g coe.fftc±e.nt of .!1.S was properly 
wai'ved, stoce k had no effect on \>'I"tce, quaotky, 
quality or deli'very. 

BIPS--11ESPONSIV8NESS--SAMLPE REQUIREMENT 

Where tFB required inclusion wtth btd of samples 
of carpet tile for floors and separate samples of 
broadloom carpeting for stairwats, each of which had 
to ~eet particular specifications, but protester 
submitted samples only for carpet time, agency 
properly rejected bid as nonresponsive . Protester's 
subsequent declaration that it intended t o furnish same 
carpet for both uses is irrevelevant, since that 
intention was not apparent from bid as submitted. 

B-2074 95 Apr. 22, 1983 83-1 CPD 433 
GENERAL ACCOUNT1N~ OF?ICE--JURIs.DICTION--CONTRACTS--D~TES-
UNDER DISPUTES CLAUSE--?ACT QUESTIONS 

CAO will not consider objections regarding solicitation 
specifications which pTotester was obligated to meet . 
by virtue of prior contracts for virtually identical \! 
work since protester is required to submit all claims 
arising under that contract to contracting officer. 
GAO consideration of objections would peTmit pTotester 
to circumvent claim resolving process of \>'I"otester's prior 
contract since favorable decision by GAO could be used as 
basis to challenge prior contract. 

B- 2075ZS. 2 Apr. 22, 1983 83-1 CPD 434 
CONTRACTS--PEDERAL SUPPLY SCHEVULE--SPECIFICATIONS-
HESTRICTNE--lJUlWEN OF PROV1N(J UNDUE RESTRICTION 

GSA decision to meet its stock program require
ments for coat hangers by purchasing two types of 
clothes hangers separately is reasonable Gavt. 
minimum needs decision. 
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8- 208204.2 Apr. 22, 198Z 83-1 CPD 435 
CONTRACTS--NFr;oTIATION--'RE(jUESTS 'FOR PROPOSALS--CANCELLATION-
NOT JUSTIFIED 

Cancellation of request for proposals (RFPl issued 
in accordance with OMS Circular A-76 was ~njustified 
where agency could have adjusted its in-house esti
mate, if necessary, to correct possibility that Govt. 
estimate was not based on same scope of work as re
flected in revised RYP under which commercial offerors 
submitted best and final offers. 

8- 208744 Ap:r. 22, 1983 83-1 CPJ) 437 
CONTRACT01IS--HESPONSIBILITY--ADMINISTRATIVE DETERMINATION-
NONHESPONSIBILITY FINDING--PROPRIETY OF DETE1rMINATION 

Contracting officer's nonrespon~ibility determination 
based on data supplied by another procurement activity 
which showed that protester had significant problems 
performing prior contracts, had suffered four default 
terminations, and had been determined nonresponsible 
on several occasions, was reasonable notl-d:tt.star.? ,:l'f; 
fact that protester had successfully performed several 
other contracts. 

Fact that protester may recently have been found 
responsible by other contracting officers does 
not show that contracting officer acted unreason
ably in making nonresponsibility determination, 
because such determinations are judgemental and 
two contracting officers may reach opposite con
clusions on similar facts. 

CONTRACTORS--HESPONSIBILITY-- DETERMINATION--FACT01IS FOE 
CONSIDERATION--DEFAVLT T~INATIONS--DESPITE PENDING 
APPEALS 

Fact that default terminations had been appealed to 
ASBCA does not eliminate such termination as evidence 
of bidder's nonresponsibility. 
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B-208763 Apr, 2::', .2£83 B3_2 CPD 436 
CONTRA.CTS--NEGOTIA.XION'~1fE('lfJES'rS :POR PROPOSALS--SPECJ!FICATIONS-
MINIMlJM NEElJS- -A1JMINISTRA'rIVE VETE'HMIN'ATION 

Pr otester has not met buTden of showing that expeTi
ence requirement in solicitation was in excess of 
minimum needs or unduly TestTicted competition . 

B- 208795. 2, B- 209311 Apr. 22,1983 83-1 CPD 438 
BIVS--UNBALANCEJJ--PROPRIETY O"F VNBALANCE-- ''MATllEHAT ICALLY 
UNBALANCElJ BIVS"-~ERIALITY OF 1JNBALANCE 

Apparent low bid on contract for l-yeaT base 
period and 2 option years is mateTially ~balan
ced where there i~ reasonable doubt t hat accep
tance of bid--which has substantially fTont
loaded base period price and does not become low 
until well into last option year--will result in 
lowest u ltimate cost to Govt . 

B- 209241 Apr . 22, 1 983 83-1 CPD 440 
BIDS--INVITATION FOR BI DS- -AMENDMENTS--1!AII1!RE TO ACKNOWLEDGE-
BID RESPONSIVE 

Where estimated cost increased, occasioned by amend
ment, constituted, at minimum, appToximately 11 . 25 
percent of difference between low and second low 
bid prices, amendment had more than t rivial or 
negligible effect on standing of b±ddeTs, and fail
ure of bidder to acknowledge receipt of amendment 
prior to bid opening was valid basis for determining 
bid to be nonresponsive. 

BIDS--INVITATION FOR BIDS--IJ.fENDMENTS--FAILVRE TO ACKNOWLEVGE-
EF1!ECT OF ACKNOWLEIJ(;EMENT O"F LATER AMENTJMENT WlIICH flEFERENCES 
EARLIER AMENDMENT 

Fact that amendment acknowledged by biddeT referenced 
prot i on of earlieT unacknowledged amendment did not 
constitute incorporation of f ormer amendment into later 
or acknowledgement of all previously issued and unacknow- ~ 
ledged BIIIendments . ~ 



5-209241 Apr, 22, 1983 83-1 CP1J 440 - Con, 
CONTRACTS--AWAlWS--PROTEST PENDING--LEGALITY OF AWMW-
EFFECT OF AGENCY 1!EirrJLATIONS 

Even assuming protest was filed prior to award and 
contracting officer did not comply with requi~e
ments in DAR 2-407,8 (b) OJ (1976 ed.) before 1Daking 
award, such failure is procedural defect and does 
not affect validity of otherwiose valid award, 

8-209297, 8-209297.2 Apr. 22, 1983 83-1 CPD 441 
CONTRACTS--NEGOTIATlON- -OF?ERS OR PROPOSALS-~NBALANCED-
NOT AUTOMATICALLY PIfECWDED 

Only offers found to be ~terially (versus mathe
matically) unbalanced must be rejected. 

CONTRACTS--NEGOTIATION--PRICES--BELOW COST--EFFECT ON 
IfESPONSIBILITY 

Absent nonresponsibility determination by procuring 
agency, no basis exists to preclude contract award 
merely because offeror ~y have submitted below
cost prices or below-cost proposal where contract is 
not on cost-reimbursement basis. 

CONTRACTS--PROTESTS--ALLEGATIONS--BIAS--NOT PREJVDIClAL TO 
PROTESTEII 

Even if bias is proven, protest will be denied if 
there is no indication that bias adversely affected 
protester's competitive standing. 

CONTRACTS--PROTESTS--ALLEGATIONS--$.PECULATlYE 

Where bias is alleged, protester has burden of affir
matively proving its case and unfair or prejudicial 
motives will not be attributed to procurement officials 
on basis of inference or supposition. 
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B-2G1l297, B-2QS297,2 Apr. 22J J.f!.83 . 83d 0?J) 441 
CONTRACTS--PliOTESXS~ENEML ACCOVNTJNG ClFFICE Pl10CWIJf/${i-
TIMELINESS OF PliOTEST--SOLICITATION 1JI!P'ROPfl]:E'I'IES-M'PkRENT 
PRI011 TO Bl1J OPENING/CLOSING DATE FO'R 'PROPOSALS 

Protest against alleged deficiencies apparent on 
face of r equest for proposals must be filed prior 
to closing date for receipt of proposals in order to 
be tmely. 

B-209358 Apr. 22J 1983 83-1 CPD 442 
GENERAL ACCOUNTING aPFICE--JURrSVICTION--SVBCONTRACTS 

Potential subcontractor's protest against subcontract 
awards is dismissed because it does not meet any of 
circumstances under which GAO considers subcontractor 
protests . 

B-209703 Apr. 22, 1983 83-1 CPV 443 
ADVERT ISING-- COMMERCE BUSINESS DAILY --P1IOClJREMENT NOT P1IOPEELY 
CATERGORIZEV- -E1U10N'EOlJS SMALL -F!lJSINESS RES'J.'fU:CTION- -E?1'ECT 

Although procurement was advertised in Commerce 
Business Da11y--first as unrestricted and later 
as restricted to small bus1ness--award to large 
business concern would not be tmproper, since RFP 
was not restricted and it would be improper to 
base award on preference not stated in RFP. 

CONTRACTORS--RESPONSIBILITY--DETERMINATION--DE?INITlYE 
RESPONSIBILITY CRITERIA--WAr'/ER -BY A.f;ENCY--PROP1lIETY 

Contracting agency cannot properly waive de
finitive criteria of responsibility specifica
lly and purposely placed in soltcitation. 

CONTRACTS--P1IOTESTS- -QNERAL ACCOUNTING OFFICE PROCEDVRES-
TIMELINESS OF PROTESX-- DATE BASIS "OF P1tOTESX MKfJE KNOWN TO 
PROTESTER--DOU8TFlJL 

Doubt as to tmeliness of protest is resolved 
in favor of protester. 
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B-209707 ilp:r. 22, :1983_ 83,;[ CPJ) 444 
BIVS--1JfYITA.T ION FOR --B1!J)S--PfENIJMEN'IS-~~eKNOlfUJD6mENT-
DEVIA.TION ?1/OM 1IEqTJFRED PROCKIJURE--PrJRM y. ST1BSTANCE 

Protester's bid should not have been rejected as 
nonresponsive because of protester's fa±l~re to 
use revised Bidding Schedule included as part of 
amendment No. 0001. Since protester expressly 
acknowledged amendment No. 0001, it is legally 
bound to perform, without exception, exact thing 
called for by amended invitation. 

BIDS--PRICES-RElJUCTION BY LOW BIDDER--AFTER BID OPENINIJ 

Low responsive bid may be reduced after bid opening 
since this does not affect relattve standing off 
bidders. Therefore, protester's bid ~y be reduced 
by amount bid for item deleted under revised Bidding 
Schedule. 

B-21 0000 Ap:r. 22, 1983 83-1 CPO 445 
BIVS--INVITATION FOR BIDS--CANCELLATION--AFTE1I BIV OPENING-
CaMPELLING REASONS ONLY 

Cancellation of formally advertised solicitation 
after bid opening requires cogent and compelling 
reason, but is appropriate when fair and equal com
petition--or competition on equal basis--appears 
to have been thwarted. 

BIVS--INVITATION FOR BIDS--DEFECTIYE--ESTIMATES 01' 
GOVEIWMENT REqTJIREMENTS--LACKING 

When bidder quotes hourly rates for service calls, 
but solicitation contains neither historical data 
nor estimated number of calls, hourly rates cannot 
be extended or properly evaluated under solicitation 
that indicates that prices for such calls will be 
considered in determining lowest total bid price. 

BIDS--OMISSIONS--PRICES IN BIJ)S--SlJBITEMS 

When services covered by sub-item are tnater:tal, 
and nothing on face of bid indicates that item 
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prices are a!l.!l.-±o,c];ustve, omtssion of pr1ce.s for 
sub-items cannot be wa:t<ved as lBinor ±nf=lity 
or corrected after b~d opening. Rath~, bid !BUst 
be considered nonresponsive. 

CONTRACTORS--INCUMBENT--COMPETITl'fE AJJVANTAfJE 

When incumbent for repair and !Baintenance contract 
has records as to number of service calls required 
in past years, but solicitation includes neither 
historical data nor est±mated numb-er of calls re
quired in future, other bidders lack information 
necessary for intelligent preparation of their b~ds, 
and incumbent gains competitive advantage. 

B- 21 0201 Apr. 22, 1983 83-1 CPD 446 
CONTRACTORS--NEGOTIATION--OFFERS OR PROPOSALS--EVALVATION-
CRIT8RIA--APPLICATION OF CRITERIA 

Protest that evaluation scheme employed b-y agency 
was inconsistent with criteria listed in request for 
proposals CRYP) is denied where description contained 
in RFP adequately supports weights which were utilized. 

CONT,RACTS--NEGOTIATION--OPFERS OR PROPOSALS--EVALVATION-
T8CHNICAL SUPERIORITY!:. COST 

Protest that award to higher scored but higher 
priced offeror should have been supported by 
specific dete:r1B1nation that technical superiority 
of proposal warranted additional costs involved 
is denied where record indicates that such deter-
1Bination could have been made and that award was 
in accordance with criteria set forth in solici
tation and had rational basis. 

B-21 0243 Apl'. 22, 1983 83-1 CPJ) 447 
CONTRACTS--DISCOVNTS--PROMPT PAIMENT--DELAY IN MAKING--CAVSEP 
BY CONTRACTOR 

Covt. !Bay not be deprived of its right to prompt 
payment discount where delay in making payment is 
caused by contTactor. 'Further, agency' s cla:l:m to 
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praapt payment discount on funds wi~hh~d fra,m 
contractor who has not su~ted invoices takes 
priority over c1atms resulttng from wage underpayments 
and over IRS tax lien . 

CONTRACTS--LABOR STIPULATIONS--VIOLATIONS--LIQUIPATED 
DAMAI1ES V. EMPLOYEE CLAIMS 

Dept.of Labor's claim to withheld funds on 
behalf of workers underpaid by Govt. contractor 
has priority over Govt.'s claim for as yet undeter
mined liquidated damages stemming from contractor's 
violation of Contract Work Rours and Safety 
Standards Act. 

CONTRACTS--LABOR STlPULATIONS--SERVICE CONTRACT ACT OF 1965-
WAI1E UNDERPAYftfENTS--CLAIH PRIORITY AS TO 1!1JNDS WITHlIELD-
UNDERPAIP WORKERS V. IRS LEVY 

Dept. of Labor's claims to withheld funds on 
behalf of workers underpaid by contractor in 
~iolation of Service Contract Act and Contract 
Work Hours and Safety Standards Act (CWBSSA), 
and to liquidated d8m8ges for violation of 
the CWSSA, have priority over I'RS l:1.en for 
unpa:l.d taes. 

LIENS--TAXES--PIlIORITY-- INTERNAL 'REVENlJE SERVICE y. STATE 
TAX LIEN--?IRST IN TIME 

IRS tas lien on funds withheld from contractor has 
pr:l.ority over state levy of attachment where tax 
lien was filed first. 

B-210870 Ap7'. 22, 1983 83-1 CPJ) 448 
CONTRACTS--PROTESTS--HOOT, ACAIJEMIC, ETC. quESTIONS 

Timeliness of protest is academic because, regardless 
of when protest was filed, GAO will not question con
tracting officer 's nonresponsihility determination 
where SBA affirms determination by refusing to issue 
protester certifi~ate of competency . 
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B-ZlQ87Q ~Pl'. 22., ~gg3.. . 8J.,J CPD 448 - Con. 
CONTI«CTS--PROTESTS--srlMMARY M'SMISSAL 

Protest is dismissed without requesting protester's 
comments on contract:l;ng agency report hecause report 
clearly demonstrates that ~tter is not reviewable 
by GAO. 

8-211231 Apr. 22, 1983 83-1 CPD 449 
BIDS--PRICES--BELOW IJOST--NOT -BASIS FOR PRECr:uDING AWMW 

Mere fact that awardee may have submitted below
cost bid does not constitute legal basis for 
precluding contract award. 

CONTRACTORS--RESPONSIBILITY--DET~INATION--REYIEW BY GAO-
ATFIRMATIVE ?INDING ACCEPTED 

Protest challenging capability of awardee to perform 
contract relates to matter of responsibility which 
will not be reviewed absent showing that contracting 
officer acted fraudulently or in bad faith. 

CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--DET~INATION NOT 
TO USE-- SCOPE OF GAO REVIEW 

In general, GAO will not review protest that agency 
should procure item from particular firm on sole
source basis. Father, decision whether particular 
procurement should be set aside for small business 
essentially is one within discretion of the contract
ing agency. 

CONTRACTS--PROTESTS--GENEl1AL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION IMPE/OP11I'ETI'ES--APPAflENT 
PRIOR TO BID OPENING/CLOSINt: DATE FOR PROPOSALS 

Protest alleging that agency used confidential and 
propriety information in develop:l;ng specifications 
for first-step solicitation of a two-step procure
~ent is untimely when filed ~ore than 4 ~onths after 
the first-step closing date for receipt of proposals. 
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-B-2 ~ Z26S Apr, 22, ~98;L 83d C}?IJ 450 
$ALE$--"lJIJJ$--j)EPO$I'/:~~-PJ!lR$Of{A,L (J£lIm(S--$Ul!'FICIENCY; OF 111NP$ 
YffflIFICA,TION--RINiT TO ?INANCIAD PlfIYA,Cr ACT 'OVa L 

Defense Disposal ~nual, covering sale of surplus 
property, provides that bid deposits may be in 
anyone or combination of forms, specifically 
including personal Checks, and does not require 
contracting officers to attempt to determine 
whether such checks are covered by sufficient 
funds. Protester therefore has no legal basis to 
challenge award of sales contract to firm submitting 
personal check that allegedly will be dishonored. 

B-211 299 Apr. 22, 1 983 83-1 CPD 451 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--1fE'IIEW BY GA.O-
AFFIRMATIVE 1!'INDING ACctlPl'ED 

GAO does not review affirmative determinations 
of responsibility absent showing of poss ible 
fraud or bad faith or misappiieatton of defini
tive responsibility criteria. 

CONTRACTS--REQVEST POR QUOTATIONS--SPECIFICATIONS--~STRICTlYE 
"APPROVED SOURCE" REQUI1IEMENT 

While DAR l-3lJ(c) allows purchasing ac tivity 
to solicit only approved suppliers of "source 
controlled" parts, reg . does not precl-ude conside.ratton 
of unapproved sources that can quaiify their 
products. 

8-211326 Apr. 22, 1983 83-1 CPD 4f 2 
BIDS--RESPONSIVENESS--FAIWRE TO 'F17RNISH ~lflNG f/ff~~-
PRICES 

Agency properly rejected bid as nonresponsive 
where bidder left blank space designated for 
mileage charge under solicitation for auto
mobile rental. 

BIDS--SIGNA,TURES--CONTlNUATION 8~TS 

Failure to sign bid continuation sheets does not 
render bid nonresponsive where bidder indicated 

4'1 



intent to be bound by bid by stguin,g bi~ ,fonn tn 
space provtded for that purpose. 

B-21041.0 et a~ . Ap7' . 25, 1983 83-1 CPJ) 453 
CONTRACTS--PR(YFESTS- -CENERAL ACC(J(]NTING OP?ICE PROCEWRES-
TIMELINESS WI PROTEST- -SOLICITATION IMPROPRIETIES--APPk/fENT 
PRIOR TO CLOSING DATE 'FOR 11ECEIPT WI quOTATIONS 

Protests concerning alleged failure to require 
inspection and acceptance at source for critical 
application aircraft parts concern bnproprieties 
in solicitation that are apparent and therefore 
must be filed prior to the closing dates for re
ceipt of initial quotations. 

B-210766.2 Ap~ . 25, Z983 83-1 CPD 454 
CONTRACTS--~L BUSINESS CONCERNS--AWARDS--REVIEW BY GAO-
PROCUREMENT UNVEIl 8 Cal PROGRAM--STANDAHD OPERATING 
PROCElJU11ES COMPLIANCE 

~~o will not review SBA's compliance with its own 
internal guidelines for Small Business Act's section 
8{a) program absent showing of posstb~e fraud or bad 
faith on part of Govt. officials. 

B-210959, B-2n208 Ap7'. 25, 1983 83-1 CPD 455 
CONTRACTS--r;RANT ...{TUNVED PROCUREMENTS- ..{;ENERAL ACCOUNTING 
Ol'FICE REVIEW--SiiBCONTRACT AWAIrDS-- "BY OR 'FOR" I1RANTEE 
I1EqrJIREMENT 'FOR REVIEW 

GAO will not cor sider comolaint that prime contractor 
with Indian Rousing Authority did not comply with 
Department of Rousing and Urban Development regula
tions and contract pr~ision requiring preference 
in awarding subcontracts be given to Indian-owned 
enterprises unless it is shown subcontract award was 
"for" Indian Housing Authority . 

B-210290. 2 Ap~. 26, :1983 83-1 CPD 484 
CONTRACTS--PROTESTS--ISSUES IN LITIGATION 

&~O will not reconsider decision where same material 
i ssues are pending before Clams Ct. without express
i on of interest from ct. 
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8-210851 Apr. 2.6, 29.8:L 8:tJ. CPJ) 456 
CONTRACTS--PROTK5TS--INTE'RES'l'ED PARTY !/FXll7I1/EMENT--Pf/OTESTEFr 
NOT IN LINE POR AWARD 

Where third low bidder protests that low bid should 
cre rejected, but does not protest against second 10 
bid, third low bidder is not "interested party" ·under 
Bid Protest Procedures because it would not be in 
line for award if protest is sustained. 

8-211:518 Ap2'. 26, 1983 83-1 CPD 457 
CONTRACTS--PROTESTS--crENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION IMPROffiIETIES--APP,4.RENT 
PRIOR TO 8ID OPENINcrlCLOSING DATE POR PROPOSALS 

Protest concerning alleged solicitation impropriety 
received by GAO after closing date for receipt of 
initial proposals is dismissed as unt±mely. 

B-211353 Ap2'. 26, 1983 83-1 CPD 458 
CONTRACTORS--RESPONSIBILITY--ADMINISTRATlYE DET~NATION-
NONRESPONSlBILITY FINDING--LACK OF INTEGRITY--REASONABLENESS 
OP FINDING 

Lack of integrity of key employee of bidder/firm 
Day properly constitute grounds for finding bidder 
nonresponsible when it appears that significant 
influence ndght be exercised by employee in per
formance of contract . 

Question whether evidence of bidder's employees' 
lack of int~ritv is sufficient to warrant f1nQ1n~ 
in particular case that bidder is not responsible is 
matter primarily for determination by administrative 
officials concerned, and such determination will not 
be disturbed by GAO absent clear showing of lack of 
reasonable basis for finding. 

CONTRACTS--SMALL BUSINESS CONCE.RNS--AWARDS--RESPONSIBILITY 
DETERMINATION--NONRESPONSlBILlTY FEN.DING--R8YlEW oBY ~AO 

While generally GAO will not cons±der protest of 
nonresl'ons:N>:UHy determ:tnattDn where 5-BA has deni-ad 
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B-2V. 505 Apr. 26, :19.83 83cJ. a'fJ 459 
(JON'1!11A.CTS - PROTESTS-..(;ElVERAL AOCOllN'£ INS C!FF:reE PRO(JEJJJJMS-
T1MELINE~ OF Pl/O'N.ST- -AWE'RSE ASENCY ACTION EFFECT 

Protest filed with CAD more than 10 days after 
protester receives notice of adverse agency 
action on protest initially filed with agency is 
untimely and will not be considered. 

8- 209446.2 Apr. 29, Z983 83-~ a'D 460 
BIVS--RESPONSIVENESS--BIV I5l1ARANTEE REquIREMENT 

Prior decision holding that bid bond naming two 
different sureties was materially defecti~e is 
reversed since under facts and circumstances it 
now appears that contigency feared- -intended 
surety's ability to avoid any obligation under 
bond--is too remote in view of other indicia on or 
accompanying bond reasonably indicating that 
surety would be bound. 

B- 210094 Apr. 29, 1983 83-1 a'V 461 
BIDDERS--RESPONSIBILITY V. BID RESPONSImNESS--flESUMES 
SUBMISSION REQUIREMENT -

IFE requirement that low bidder submit resumes and 
other specified information after bid opening but 
prior to award relates to responsibility, not bid 
responsiveness. CAO will not review sufficiency 
and relative quality of information submitted 
pursuant to such requirement. 

CONTRACTS- -PROTESTS--GENERAL ACCOUNTING C!FFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE POR PROPOSALS 

Allegation that agency should have used different pro
curement format is untimely and not for consideration 
on merits since it concerns defect apparent on face 
of solicitation but was not raised before bid opening 
date as required by GAO Eid Protest Procedures. 
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B-2:10094 .lip:!'. 29, 288:L 83..;t cp.p 461 - Con. 
BIDS--INYITATION FOR-'f3IDS--A1f/ilMIlMEN'£S--FAIW1fE TO A.~~E-. 
WAIVFJIf--SI(;NIFICAN6E OF AMENDMENT 

Amendment is not 1DAterial, and b-id not containing 
acknowledgement of its receipt will not ~e found 
nonrespon~ive, where amendment imposes no different 
or additional requirement on b±dders; ~ere theoretical 
possibility that amendment could have increased bid 
prices does not 1DAke it material where record con
tains no evidence substantiating that possi~ility. 

CONTRACTORS--R8SPONSIBILITY--DETERMLNATION--~IEW BY GAO-
AFFIRMATIVE FINDLN(; ACCEPTED 

Whether bidder is capable of performing in accor
dance with terms of solicitation is matter of that 
bidder's responsibility as prospective contractor. 
Affirmative determinations of responsibility are 
based in large part on business judgments of con
tracting officer, and will not be questioned by 
GAO ab~ent circumstances not present here. 

B-207847 May 2, 1983 83-1 CP1J 462 
CONTRACTS--NEGOTIATION--OF.PERS OR PROPOSALS--DISCUSS]pN 
WITH ALL OFFERORS RE(JlJI'REMENT--"MEANINGFUL" DISCUSSIONS 

Protest contending discussions were not meaningful 
because agency did not specifically convey its concern 
regarding use of analytic model which agency thought 
was inappropriate is dented since agency identified its 
area of concern when it requested explanation of proposed 
low level of effort which proposal showed was prtmarily 
attributable to use of uodel. 

CONTRACTS--NEr;oTIATION--OFFERS OR PROPOSALS--EVALVATION-
TECHNICALLY lJNACCEPTABLE PROPOSALS--AVMLNISTIfATrvE 
DETERMINATION 

Protest that agency's failure to rescore protester's 
proposal after best and final offers before rejecting 
it as unacceptable was improper is denied, stnce agency 
reasonably determined that proposal was not accepta~le, 
and that determination was not inconsistent with stated 
evaluation criteria. 
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B-208JQil May 2, :1!lB3 83-:1 CPJ) 463 
i3lJ)S--COMP8'lITTVE S:tSTEM--EQlJAL -BIVDING BASIS FOR ALL BIDDERS-
FRONT END LOADING OF BID--FINANCE COST S,tVINGS-WILT INTO BID 

Even if protester is correct that awardee was 
able to build financing cost savings into its bid by 
l oading its bid price into category of charges to be 
paid up front, awardee in fact realized no competitive 
advantage from doing so since awardee would have been 
low bidder even without these alleged savings . 

BIDS-- 1JNBALANCElJ--PROPRIETY OF VNBALANCE-- ''MMHEMATICALLY 
UNBALANCED BIDS"--MATERIALITY OF 7JNBALANCE 

Mathematically unbalanced low bid is not materially 
unbalanced, and thus need not be rejected, where 
acceptance of that bid will result in lowest cost to 
Govt. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OF.FICE PROCEVURES-
TIMELINESS OF PROTEST-- SOLICITATION IMPROPRIETIES- -APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Allegation that solicitation for leasing of modular 
office units was defective for failing to advise 
bidders how much of their total bid price would be 
paid to them up front as delivery and installation 
charges, as opposed to being amortized over term 
of lease, is untimely because it was not raised 
prior to bid opening. 

B- 208797 May 2, 1 983 83- 1 CPD 464 
CONTRACTS-- NEGOTIATION- -COMPETITION--EQlJALITY OF COMPETITION-
INCUMBENT CONTRACTOR 'S ADVANTAGE 

Protest that competition was unfair because incum-
bent on pre1:bninary study enjoyed competitive advan
tage on follow-on contract because of superior knowledge 
is wi t hour merit. Agency is not obligated to compensate 
for advantages of incumbency unless they result from 
unfair Govt. action. :Moreover, draft report, based on 
study, was included in solicitation and proposals were 
evaluated against this study, effectively negating 
advantage. 
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-e- 20B797 May 2, J. 9.83 83-2 CPIJ 464 - Con. 
CO~CTS--NEGOTIXTION--OF.FERS OR P.ROPOSALS-- EYALVATION-
CRITERIA--APPLICATION OF CRITERIA 

Protest filed after award that agency failed to 
give preference to ndnority- and waman-owned busi
ness is denied where solicitation did not provide 
for any such preference. 

Contention that agency did not consider informational 
deficienc i es in solicitation in evaluating proposals 
is without ~erit where record shows that agency recog
nized omissions and evaluated proposal against only 
information and requirement s stated in solicitation. 

CONTRACTS--PROTEST--GENERAL ACCOUNTING OFFICE P.ROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lW,P.ROPRIETIES--APPARENT 
P1/IOR TO BID OPENING/CLOSING DATE 1'011 PROPOSALS 

Protest that solicitation contained inadequate data 
upon which to base a proposal is untimely where not 
filed with GAO until after award. 

B-209243 Ma.y 2, 1983 83-1 CPIJ 465 
CONTRACTS--NEGOTIATION--AWARIJS--INITIAL PROPOSAL BASI.S-
PFlOPR1ETY 

Contract ~y be awarded without discussions if offerors 
are apprised of this possibility and there is adequate 
competition to ensure that award is at fair and reasonable 
price. 

CONTRACTS--NEGOTIATION--AWARDS--PROP.R1ETY--TECHNICAL 
SVPERIORITr-PARAMOVNT CONSIDERATION 

Procuring agency ~y award contract to offeror whose 
technical superiority outweighs additional cost to Govt. 
if determination is reasonable and offerors are adequately 
apprised of relative values of technical and cost 
criteria. 
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Br209243 Hay 2, 2983 83-2 CPD 465 - Con. 
aONTRAOTS--NEGOTIATION--o.?FHRS OR PROPOSALS--EVALDATION-
EVAIlJATORS--SLIt;HT INACCrTRACJES IN COMMENTS 

Slight inaccuracies tn comments ~de by agency 
evalaators do not provide basis for sustaining 
protest where correction of inaccuracies would 
not significantly alter relative standing of 
protester and awardee. 

CONTRACTS--NEGOTIATION--o.?FERS OR PROPOSALS--EVALUATION-
INSPECTION OF FACILITlES--NOT REQU1RED 

GAO is aware of no requirement that procuring agency 
inspect facilities of offeror responding to RFP. 

CONTRACTS--NEGOTIATION--OFFERS OfiPROPOSALS--EVALUATION-
POINT RATING--PROPlUETY OF EVAWATION 

~en protester has suffered substantial losses and 
has poor ratio of assets to liabilities, evaluators 
reasonably may award higher point score to finanCially 
stable offeror. While financial condition generally 
relates to offeror's responsibility, in appropriate 
Circumstances, it may be used to compare relative 
merits of technical proposals. In future, however, 
procuring agency must fully justify such uSe. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALVATION-
TECHNICAL ACCEPTABILITY--SCOPE OF GAO 1tE'fIEW 

GAO will question procuring agency's assessment of 
technical merit of proposals only upon clear showing 
of unreasonableness, abuse of discretion, or violation 
of procurement statutes or regs. 

B-207485 . 3 May 3, 1983 83-1 CPD 467 
CONTRACTS--NEGOTIATION--RtQUESTS FOR PROPOSALS--CANc,sLLATION-
RtASONABLE BASIS--CHANGED CONDITIONS, NEEDS, ETC. 

Agency properly may cancel solicitation and resolicit 
in lieu of issuing solicitation amendment and seeking 
revised proposal where nature. of Govt. 's re.quirements 
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ts changed f-rom indefinHe quant±ty to reduced fixed 
quanttty and fhed quantHy is signH:tcanl:ly less than 
estimated quantity Itsted in original solicitation. 

CONT.RACTS--NEGOTLATION--REQVESTS FOR PROPOSALS--CANCELLATION-
RESOLICITATION--AllCTION ATMOSPlfERE NOT CREATE]) 

Auction situation will not be created by reso1icitation 
even though prices under initial solicitation we're dis
closed because resolicitation reduced quantity of items 
to be procured, changed nature of cont-ract f-rom indefinite 
to fixed quantity, and was issued approxi~tely 1 year after 
initial prices were submitted. 

CONTRACTS--NEGOTIATION--REQUESTS ?OR PROPOSALS--CAN~LLATlON-
RESOLICITATION--EFFECT OF PUBLIC DISCLOSURE OF ALL ~ORS' 
PRI~S 

Public disclosure of all offerors' prices does not 
require that award be made to offeror originally 
in line f or award under initial solicitation, whe-re 
cancellation of solicitation and reso1icitation are 
in accordance with Govt. legal requirements. 

CONTRACTS--NE~IATION--REQUESTS FOR PROPOSALS--CONSTRUCTION-
REASONABLE INTERPRETATION 

Solicitation provision which states that Govt. is 
obligated to order mtntmum quantity can only be 
reasonably interpreted as applying to figure iden
tified in solicitation as mini~ quantity, not 
figure identified as initial order quantity. 

B- 207688 May 3, 1983 83-1 CPD 468 
CONTRACTS--PROTESTS--CONT.RACT ADMINISTRATION--NOT FOR 
RESOLUTION BX GAO 

Dispute between protester and contracting agency 
concerning whether protester was entitled to 
extension of contract is matter of contract admin
istration which 15 not for resolution by our Office. 
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B-207688 May 3, 2983 83-.1 CPD 468 - Con. 
CONTRACTS--PROTESTS--~ENERAL ACCOUNTING OF.FIC8 PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--AFPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Bid protest alleging that solicitation improperly 
excluded protester and its affiliates from competi
tion is timely even though protest was filed in GAO 
at 12:19 p.m. and bids were opened at 10 a.m. that 
same day. There is 3-hour time difference between 
loca t ion of bid opening (Eugene, Oregon) and location 
of GAO (Washington, D.C.) . Therefore, protest was 
filed in our Office before bids were actually required 
to be submitted in accord wit~ section 2l . 2(blCl) of 
our Bid . Protest Procedures. B- 195497, June 2, 1983, 
modified. 
TIMBER SALES--DEFAULT--DEFAULTING PURCHASER--EXCLUSION FRaM 
BIDDING ON RESALE 

Forest Service reg. (36 C.~ . R . 223 . 5(h)(1», which 
excludes defaulted purchaser from bidding on resale 
of timber remaining under defaulted contract, unless 
Forest Service determines that allowing defaulted pur
chaser to bid is in public interest, is valid. GAO re
commendation in B-195497, 3une 2, 1980, is modified in 
accord with Siller Bro t hers, Incorporated v. 
United States, 655 ~.2d 1039 (Ct. Cl . 1981), cert. 
denied, 102 S . Ct . 1970 (1982}. --

B- 210266 May 3, .1983 83- .1 CPD 470 
CONTRACTS--NEGOTIATION--OF.FERS OR PROPOSALS- -EVALUATION-
BASIS FOR ~VALUATION--IN.PORMATION CONTAINED IN PROPOSAL r. 
THAT DERIVED FROM PRE-AWARD SlJRVEY, ETC. 

Technical evaluation must be based on information 
contained in proposal and, consequently, pre-award 
survey is not substitute for information that should 
have been included in offeror's technical proposal . 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
EXPERIENCE RATING-- PERSONNEL EXPFJRIENCE Y. EXPERIENCE OF 
ORGAN IZAT ION -

Where evaluation of "experience" in technical 
pr oposal is to be based on experience of person-
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nel to be assigned to contract, resumes of those 
personnel ±ncluded ±n proposal ~ust support leyel 
of experience clabned in text of proposal . 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALVATIDN-
TECHNICAL ACCEPTABILITY V. RESPONSIBILITY IJETE'RMINATION-
INAPPLICABILITY OF CERTIFICATE OF COMPETENCY PROCElJURES 

Agency determinat ion in course of technical evaluation 
that proposal submitted by small business concern does 
no t demonstrate adequat e experience or resource 
capability is element of proposal evaluation, not deter
mination of nonresponsibility requiring referral to 
SBA. 

B- 210582 May 3, ~983 83-~ CPD 4Z1 
BIDS--COMPETITIVE SYSTEM--COMPLIANCE REQU~NT--PECVNIARY 
AJJVANTAGE NOTWITHSTANDING 

Possibility that Govt. might realize monetary 
savings in particular procurement if material bid 
deficiency is waived is outweighed by importance of 
maintaining integrity of competitive bidding system. 

BIDS--INVITATION FOR BIDS--/~BIGVITY ALLEGATION--NOT 
SVSTAINED--ONLY ONE REASONABLE INTERPRETATION 

Where protester ' s interpretation of IFB instruc
tion is inconsistent with format used in solicita
tion, interpretation is not reasonable and provides 
no basis for concluding that IFB was ambiguous. 

BIDS--RESPONSIVENESS--DETERMINATION--ON BASIS OF BID AS 
SVBMITTED AT BID OPENING 

Where protester includes in its bid completed clauses 
regarding ordering and guaranteed ~in±mum quantities 
not applicable to procurement , agency ~y properly 
find bid nonresponsive if bidder's intention to comply 
with terms of solicitation is not discernible from 
face of bid . 



B-2.10582 May 3, .1983_ 83-..1 CPJJ 47..1 - Con. 
CONTRACTS-PROTESTS--GENE'RAL ACaOUNT ING OFFICE PROCElllJRES-
TIMELINESS OF PROTEST--SOLICITATmN IMffiOPRreTIES--NOT APPARENT 
PEmR TO BID OPENING/CLOSING DATE 'FOR PROPOSALS 

R~~ protest filed after bid opening alleging that 
soliCitation provisions are ambiguous is timely 
since protesteT was unaware of agency interpreta
tion forming basis of pTotest until after bids were 
opened. 

B-199540.4 May 5, 1983 83-1 CPJ) 472 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROc.sDV~S-
~CONSIDERATION ~quESTS--ERROR OF FACT OR LAW--NOT ESTABLISHEJ) 

Prior decision is affirmed where protester, in its 
request for reconsideration, disagrees with GAO's 
conclusions and with relevance of cases cited, but 
has not provided any basis which would warrant 
reversal of prior decisions. 

B-209239 May 5, 1983 83-1 CPJ) 473 
BIDS--ALL OR NONE--AWARD TO ONE BIDDER ADVANTAGEOUS 

Bidder who offered "all or none" on groups of items 
and then gave 10weT bid price if minimum quanitity was 
awarded was entitled to award when it offered lower 
overall price for combination of items bid, even 
though its prices for some of individual items 
necessary to reach minimum quantity "!!lay have been 
higher than those of anotheT biddeT . 

BIDS- -AMBIGlJOUS--"ALL OR NONE" LANGlJAGE USE 

Protester's bid offering alternative prices based on 
all or none by State or all or none by State with 
minimum award quantity was not ambiguous. 

B-2.10625 May 6, 1983 83-1 CPJ) 474 
CONTRACTS--PROTESTS--GENE~ ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest filed more than 10 working days after basis 
for protest is known is untimely and will not be 
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B-210625 Mall 6, J.983 83d CPD 474 - Cem. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION LMPROPRIETLES--AFPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest that ageney improperly waived requirements of 
qualified produets list (QPL) in solieitatton is un
timely since it was not filed prior to bid opening. 

B-210941.3 May 6, 1983 83-1 CPD 475 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Where an agency informs a protester that its proposal 
i is outside competitive range and provides speciftc list 

of reasons for such determination, protest against that 
~ determination must be filed within 10 working days from 

date protester is so informed. Protester is not entitled 
to wait for debriefing sinee basis of protest is already 
known to it. 

B-211361 May 6, 1.983 83-1 CPD 476 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EPFECT- -INTERLH 
APPEALS TO AGENCY- EFFECT ON 10 WORKING DAY FILING PERIOD 

Protest with GAO is untimely where filed more than 10 
working days after protester reeeived contracting 
offieer's denial of initial protest filed with con
tracting agency . Protester's continued pursuit of its 
protest with contracting agency does not estend time 
frame for filing subsequent protest with GAO. 

8-211.377 May 6, 1.983 83-1. CPD 477 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVLEW BY GAO-
AFFIRMAXIVE FINDING ACCEPTED 

Protest questioning awardee's ability to supply wheel
ehair cushions at offered price is uatter of responsibility 
whieh GAO will not consider except in circumstances not 
present here. 

CONTRACTS--PROTESTS--CONTRACT AnMINISTRATION--NOT POR 
RESOLUTION BY GAO 

Contention that awardee is substituti~ less eostly 
filling for that re~uired by specification is ~tter 
of contract administration whieh i~ function and 
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re.spon,s:!':b:!.:il,i~y o,f p,;oCJ,I.;illS i\8~Cy \(~.ch GAO does 
not resol,ye, 

B-211428 May 6, 1983 83-1 CPD 478 
CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR RESOLUTION 
BY GAO 

GAO generally will not review potential subcon
tractor's protest of prUne's award to another 
subcontractor where Govt. only approved award 
since matter involves contract administration, 
which is procuring agency's responsibility. 

CONTRACTS--PROTESTS--INTERESTED PARTY REQUI~ENT--PROSPECT1VE 
SllBCONTRACTORS 

Potential supplier to prime contractor is not 
interested party under GAO's Bid Protest Proce
dures to challenge propriety of procuring agency's 
acceptance of bid for prime contract. 

B-211468 May 6, 1983 83-1 CPD 479 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EP?ECT 

Protest filed with GAO more than 10 working 
days after initial adverse agency action (bid 
opening) on protest filed with contracting agency 
is untimely and not for conside·ration notwith
standing its submission to GAO by certified mail, 
since certified letter was not mailed not later 
than fifth day prior to final date for timely filing 
of protest with GAO. 

B- 211523 May 6, 1983 83-1 CPD 480 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-
ADMINISTRATIVE DETERMINATION 

GAO does not review agency decision to set aside 
or not set aside contracts for 8(a) award because 
of broad discretion Small Business Act has given 
contracting officials for this purpose, unless 
there is showing of fraud or bad faith on part of 
Covt. officials. 
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8...2..1..1532 May 6., .:l9.83- 83...1 CPfJ 481 
CON':RAC:rS--{)MALL -BDSI11ESS CONaRPS--A.WARDS~RESPONSIBIJ,I:rY 
DETERMINA.:r ION--NONflESPONSIBILITY 1'I1rDING--'JfEVIEW --BY GAO 

GAO will not undertake independent review of 
contractfng officer's nonresponsib±lity deter
mi~ation of small business concern because SBA 
has statutory authority to determine conclusively 
small business concern's responsibility. 

CONTRACTS- -SMALL BUSINESS CONc,sRNS--AWARDS--{)MALL BUSINESS 
ADNINISTRATION'SADTHORITY--CERTIFICATE OF COMPETENCY-
CONCWSIVENESS 

GAO will not review SBA's decision not to issue 
COC where protester fails to make prima facie 
showing of fraud or willful disregard of facts. 

B- 211546 Nay 6, .:1.983 83-.1 CPD 482 
CONTRACTS--PROTESTS--DENIAL- -SUMMARY DENIAL 

Protest that agency should have set aside procurement 
for small business concerns is summarily denied since, 

~ with two exceptions not all eged to exist in this case, 
I there is no legal requirements that particular procure-
~ ~ent be set aside for small business . 

B- 211579 Nay 6, 1983 83- 1 CPD 483 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
:rlMELINESS OF PROTEST--SOLICITATION LMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest that agency improperly requested revised 
proposals ~ust be filed before closing date for 
their receipt. 

B-20879!l May 9, .1983 83-1 CPD 485 
LEASES--NEGOTIATION--DEVIATION OF OFFERS FROM RFP-
ACCEPTABILITY- -SOLICITATION PERMITXING DEVIATIONS 

Agency may accept proposal for lease of offi~e 
space which offers only weekly janitorial service 
under solicitation which calls for daily janitorial 
service when solicitation a l so permits deviations 

63 



£rOO/ requ;!,re:DIEl;\~s by proy;!.dAAg that qa;J.ulit~01\ of 
re1\t pr±<:e w!Ui be adjusted for any speci.fi'Cation 
ite:DI requtTed but not offered by offeror. 

LEASES--NEGOTLATION--EVALUATION OF OFFRRS--COST/?RICING-
REASONABLENESS 

~re small lease procedures are utilized and award 
is to be made in very brief period of time, contract
ing officer's basing his estimate of cost of cleaning 
service on informal survey of area lessors appears 
to be reasonable and is not shown to be inappropriate 
by protester's statement, unsupported by any evidence, 
that amount was inadequate. 

LEASES--NEGOTIATION--REVISION OF OFFERS--REFUSAL TO PERMIT-
PROPRIETY 

Protester was not treated unfairly by contracting 
officer who did not permit protester to submit 
revised offer since solicitation for small lease 
award did not contemplate submission of revised 
proposals. 

B-209235 May 9, 1983 83-:1 CPD 486 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
DEFECTIVE SOLICITATION 

Cancellation of solicitation was reasonable where 
solicitation did not clearly indicate that alter
nate bids were requested. 

CONTRACTS--PROTESTS--INTERESTED PARTY REQULREMENT 

Where protester, second low bidder, protests 
not only cance.;J.1ation of invitation for bids, 
but also alleges that low bidder was nonresponsive, 
protester is interested party because it would be 
eligible for award if its protest is sustained. 

CONTRACTS--AWARDS--PROPRIETY- - LICENSIN6- TJPE REQUIR8MENTS-
GENERAL V. SPECIFIC SOLICITATION REQUIREMENT 

GAO will not consider allegation that firm is not in 
compliance with solicitation's general licensing require-
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lIIet\t because. this ~ JIlatt;er to.. be. ;re.sol'Yed bet',leen State 
and local autho;r~ies and contractor, and only in l±m±ted 
situations concerns affirmative f±ndi~ of responsibility 
which is not reviewed by CAD except in circumstances 
not present here. 

B-209488.2 May 9, 1983 83-1 CPD 487 
CONTRACTS--PROT.SSTS-~OOT, ACADEMIC, ETC. QUESTIONS--CONTRACT 
TERMINATED FOR DEFAULT 

Protest against award of contract to firm is 
diSlllissed as academic where contract has been 
terminated for default. 

B- 211300 May 9, .1983 83-.1 CPD 488 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Protest filed with GAO 1II0re than 10 working days 
after protester learns of initial adverse agency 
action on protest filed with agency is dismissed 
as untilllely. 

B-211547 May 9, 1983 83-1 CPD 489 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDU1?ES-
TIMELINESS OF PROTEST--SOLICITATION lMPROP.RIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest that various provisions in solicitation were 
arbitrary or unduly restrictive is untimely since it 
involves alleged solicitation improprieties but was 
not filed prior to closing date for receipt of initial 
proposals 

B- 211552 May 9, .1983 83-.1 CPD 490 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION IMPROPRrETIES--APPARENT . 

I PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Postaward protest based on inadequate specifications 
which were apparent prior to bid opening is dismissed 
as untilllely. 
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B_2.1.15B9 Ma'J 9, .1!l1J3_ 8J..,,] Cj"JJ 491 
BIJJS--('BUYING IN"-..pQT BASIS FOR PRECJ,U])If{G AWAllD 

Possibility of buy-in is not proper basis upon which 
to challenge vali'<lity of award. 

CONTRACTORS--~SPONSIBILITY--DE~RMINATION--REVLEW BY GAO-
AFFIRMATIVE FINDING ACCEFTED 

GAO does not review affirmative determination of 
responsibility absent showing of possible fraud 
or bad faith by procurement officials or misappli
cation of definitive responsibility criterion. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDU~S-
TLMELINESS OF PROTEST--SOLICITATION LMPROPRlETLES--APP~NT 
PRIOR TO BID OPENING/CWSING DA~ FOR PROPOSALS 

Protest filed after award that solicitation should have 
contained requirement for first article approval test
ing is untimely, since protest based upon alleged soli
citation i~propriety must be filed prior to bid opening. 

B- 21.1628 May 9, 1983 83-2 CPD 492 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCE])U~S-
TLMELINESS OF PRO~ST--SOLICITATION lHP,ROPRLETIES--APPARENT 
PRIOR TO BID OPENING/CWSING DATE FOR PROPOSALS 

Protest alleging improprieties in solicitation is 
dismissed as untimely when filed after bid opening 
because GAO Bid Protest Procedures require filing 
prior to bid opening. 

B- 208559 . 2 May 10, .1983 83-2 CPJJ 493 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDV~S-
RECONSIDERATION REQDESTS--ERROR OF FACT OR LAW--NOT ESTABLISREV 

DeCision is affirmed on reconsideration in absence of 
any showing that earlier decision was based on errors 
of fact or law . 
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8...2.08786. L Ma'j .1Q, .1983_ 83,,1 CPfJ 494 
CON1RAC1S--NEG01~T1DN--OFF~S OR PROPOSALS--EVALVA1ION-
ERRORS--N01 PRe.roDICIAL 

GAO will deny protest that Navy used incorrect 
cost figures ±n evaluating protester's best and 
final offer where protester, though aware of 
mistake in initial proposal, failed to take ad
vantage of opportunity to change figures in best 
and final. 

CON1RAC1S--NEG01IA1ION--OFFERS OR PROPOSALS--EVALUA11DN-
NOT FOR SEA REVIEW 

Statute requiring matter to be referred to SBA 
before small business concern can be precluded 
from award as nonresponsible does not apply when 
small business' elimination from competition is 
not based on determination of nonresponsibility, 
but rather on decision that awardee's proposal is 
most advantageous to Govt. 

CON1RAC1S--NEG01IA1ION--OFFERS OR PROPOSALS--EVALUATION-
POIN1 RA:rING--SIGNIFICANCE OF DIFFERENCES 

Whether given point spread between two competing 
proposals indicates significant technical superiority 
of one over other depends on facts and circumstances of 
each case, and is primarily matter within discretion 
of procuring agency. That protester's proposal was consi
dered technically acceptable does not ~ean that it was 
equivalent to that of awardee and does not render 
evaluation of awardee's proposal abuse of discretion. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION--
1ECBNICAL SVPERIORI1Y V. COS1 

In negotiated procurement, agency need not ~ke award 
on basis of lowest cost, but rather, has discretion to 
select highly-rated technical proposal over lower-rated, 
but lower cost, proposal if such action is in best inte
rest of Govt. and is consistent with evaluation criteria 
in 'FRP . 
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B-208788.3 May .10, .198;L 8:id. CPJ) 494 - Con . 
CON'J!RAC1S--PROTESTS--OENERA,L ACOOllN'lING OFFICE PROCEJ)JJRES-
TIMELINESS OF PROTEST--DATE -BASIS OF PROTES1 MAJ)E~KNOWN 10 
PROTESTER 

Since protester should have known when it received 
request for best and final offers that agency did not 
intend to conduct oral negotiations, protest on this 
basis filed 2 months after due date for best and 
finals is untimely. 

CONTRACTS--PROTESTS--GENERAL ACCOllNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER--DOUBTFVL 

While protesters must diligently pursue information 
that forms basis of protest, when agency admits that 
announcement of award dated July 7 may not have been 
mailed until period of July 30 to Aug. 4, GAO will resolve 
doubts about timeliness of protest based on information 
obtained 1n debriefing requested on Aug 6 in favor of 
protester. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PRCCEDURES-
TIMELINESS OF PROTEST--NEW ISSUES--UNRELATED TO ORIGINAL 
PROTEST BASIS 

New grounds of protest must independently satisfy 
timeliness requirements of GAO bid protest proce
dures and thus must be filed within 10 working days 
after basis for them is known or should bave been 
known. 

B- 209438.2 May .10, 1983 83-.1 CPD 495 
BIDS--MISTAKES--CORRECTION--AFTER BID OPENING--RULE 

In order to have error in bid corrected after bid 
opening, bidder must submit clear and convincing 
evidence of error and intended bid price. 'Moreover, 
weight given to such evidence is questton of fact 
to be considered administratively by procuring 
agency, whose decision will not be disturbed by our 
Office unless it is without reasonable basts. 
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B~2f}94J8. 2 Ma>J ..la, ..l98:L 83..J. CPf) 4a..5 ~ C"n. 
BrvS-~~AKES--CORREC~lON--PELEGA~ION o.P AVTHORITt-~~O 
PROClll1FJ!tENT AGENOY' 

GAO cannot question procuring agency's refusal 
to permit correct ±On of b~ mistake alleged after 
bid opening where documentat±on submitted in 
support of claim allows Eore than one interpre

tation as to intended bid. 

BIDS--MISTAKES--WAIVER, ETC. OF ERROR--"INTENDED BID" 
STILL LOWEST--EVIDENCE SllFFICIENCY 

Where bidder alleges Eistake after bid opening, 
it is not then generally free to decide to waive 
its claim. Nevertheless, waiver will be permitted 
if it is clear that intended bid would have been 
lowest even though intended bid could not be clearly 
proven for purpose of bid correction. However, it 
is impossible to conclude that alleged mistaken 
bid would have been lowest where intended bid is 
subject to interpretations which would make bid 
high . 

B- 209723 May 20, 2983 83-2 CPD 496 
CONTRACTS--MODIFICATION--ADDITIONAL WORK OR QUANTITIES-
WITHIN SCOPE OF CONTRACT REQUIREMENT 

Contract modification, issued 2 months after contract 
award, which represented exercise of contract option 
to expand contractor's level of effort, did not exceed 
scope of contract or have effect of circumventing procure
ment statutes. 

CONTRACTS--NEGOTLATION--REQUESTS POR PROPO$ALS--AMEN~N~-
EQUAL COMPETITIVE BASIS FOR ALL OPFERORS 

Acceptance of proposal which does not confoDm with 
uaterial solicitation requirement without amend±Qg 
solicitation to prov±de offerors opportunity to 
respond to changed requirements is tmproper. 
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8.,2J. om. L 11!4!i ..1 a> J. 9.8:L 8 J..;l r;pp 49.7 
8rvS--BVALVA~ION--XEC~1CAL ADEqU~Y--ADM~IS1~~IYE 
DETERMINATION 

Overall determ4latron of technka1 a<1equacy of 
bids is prtmar±ly functron of procuring agency. 
Therefore, contracting offker has reasonable amount 
of discretion to evaluat±on of b~ds. Moreover, 
judgment of procurtog agency's technk±ans and 
specialists as to technkal adequacy of bi~s or 
proposals submitted ±n response to agency's state
ment of its needs will generally be accepted by our 
Office. Our Office will only question such deter
minations where there is clear showing of unreason
ableness, arbitrari~ess, abuse of discretion or vio
lation of procurement statute or Reg. 

BIDS--RESPONSIVENESS--BRAND NAME OR EQUAL PROCU/iEHENT 

Where bidder failed to list salient characteristic 
in brand name or equal procurement, procuring agency 
may not seek clarification from bidder, after bid 
opening, as to why salient characteristic was not 
included in bid since this would permit bidder to 
make its nonresponsive bid responsive after bid 
opening and would be tantamount to permitting bidder 
to submit new bid. 

'Nhere "equal" item does not conform to salient 
characteristics of brand name product, bid must 
be rejected as nonresponsive. 

8- 210173 May 10, .1983 83-1 CPD 498 
BIDS--INVITATION FOR 8IDS--SPECIPICATIONS-~INlMUM NEEDS 
REQUIREMENT--A~INISTRATIVE DETERMLNATION--REASONABLENESS 

GAO will not object to specification requirements 
for underground portion of steam mains, since con
tracting agency has broad discretion to determining 
its needs and it has not been shown that require
ments are not necessary to meet agency's needs. Fact 
that protester disagrees w±th agency's determination 
of its needs does not ±nvalidate determination. 
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IJ~2103.1.7 l1a'4 ,-10, .1983_ 83~ CPJJ 499 
BLDS~-OPEWLNG-~pn~TVRE OPENING 

Cancellation of solicitation after bi-d open:tP.g and 
resolicitation was proper where agency reasonably 
determined that, stnce bids had been opened prema
turely, there was apparent prej~dice to awardee under 
prior procurement, wh±ch had protested premature open
ing, and to other potential b~dders. Even if protester 
has shown that increased competition was unlikely based 
on limited competition to past and on resolicitation 
(prior awardee did not bid), agency's exclusion of 
incumbent alone supports cancellation. 

B-211370 May 10, 1983 83-1 CPD 500 
BLDS--nESPONSIVENESS--FAILUnE TO FURNISH SOMETHING nEQUlRED-
DESCnIPTIVE LITEltATVnE 

Even if contracting agency allegedly requested 
protester to submit, after bid opening, additional 
literature necessary to evaluate its bid, such request 
does not negate descriptive literature clause, which 
requires rejection of bids not containing literature 
at opening as nonresponsive . 

B-202813.3 May 12, 1983 83-1 CPD 502 
CONPRACTS--PROTESTS--PREMATVRE 

Protest and claim for proposal preparation costs 
based on Govt. allegation filed in Federal court 
that contractor fraudulently rigged preaward 
demonstration tests conducted by contracting 
agency to evaluate equipment proposed is dismissed 
as premature because resolution of matter must depend 
upon evidence that ultimately will be presented in 
court litigation. 

B- 210652 . 3 May 12, .1983 83-.1 CPD 503 
CONTltACTS--SMALL BUSINESS CONCERNS--AWARDS--SMA£L BUSINESS 
ADMINISTltATION'S AUTHORITY--CERTLFICATE OR C~ETENC1-
CONCLUSIVENESS 

GAO generally will not review denial of cert±iicate 
of competency, since SBA has conclusive statutory 
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authority- to det=j,p.e a.I.l, elezpAAts o.f SIIlB.I.l, bUllil"\es~ 
b~dqer's respol"\s~*~tty . Jatl,ure to adopt regional 
off±Ce's affi,rman±Ve. l1ecOlllllleJ:\da,t:!:<m do~ not, of 
itself, show fraud or ~ad faith on part of SBA head
quarters off±Cials, sroce this ts busroess Judgment of 
type. tha t such off ±C ta1s a l'e expec ted to -make. Nor are 
SBA's coordmatton of tnformatton with procurrog 
act±Vity, adopt ton of pre- award survey findings, or 
fai1ure to provide htdder with opportunity to supple
ment tnformation in application evidence of fraud 
or bad faith sufficient to invoke GAO review. 

8- 2.10689 May 22, 2983 83-1 CPD 504 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. quESTIONS-
PROTESTER NOT IN LINE FOR AWARD 

Protest that solicitation was ambiguous as to the 
.anner in which items were to be bid is dismissed as 
academic because, even using intended bid of protester, 
bid is not low. 

B- 212636 May 22, 2983 83-1 CPD 505 
CONTRACTS--PROTEST--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest is untimely where filed 1 month after date 
of publication of notice of award in Commerce 
Business Daily (CBD) , since protester is charged 
with constructive notice of CBD announcement and 
protest was not filed within 10 working days after 
basis of protest was known or should have been 
known. 4 C.F . R. 21.2(bJ(2) . 

8 -2.11 659 May.22, 2983 83-.2 CPD 506 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDU~S-
TIMELINESS OF PROTEST--AlJVERSE AGENCY ACTION EFFECT 

Protest to GAO filed more than 10 worktl"\g days 
after protester's receipt of contracting agency's 
denial of protest filed wtth cOl"\trac ting ageJ:\cy is 
untimely and will not be considered on merits. 
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Joint venture composed of accred~ted educatfunal 
institution and managtqg venturer whfch is not 
accredited does not meet s01fc~tatfun requirement 
for contractor accred~tatfun, stnce imputing accre
dited finn's status to jomt venture would frus
trate intent of requirement, which is to insure that 
educational programs are managed by accredited 
institutions. 

CONTRACTORS--RESPONSIBILITY--DETERMlNATION--DEFINITIVE 
RESPONSIBILITY CRITERIA--ACCREDITATION REQUIREMENT 

GAO will not object to definitive responsibility 
requirement in solicitation for basic skills 
education programs for military trainees, that 
contractor be accredited educational institution, 
since contracting agency's view that requirement 
is needed to assure quality instructional programs 
is reasonable. 

B- 207660 . 3 May ~6, ~983 83-~ CPD 508 
CONTRACTS--NEGOTLATION--REQUESTS FOR PROPOSALs--CAPCELLATION 
V. AHENDMENT--SUBSTANTIALITY OF CHANfIES--DETEPMINATION TO 
AMEND 

Navy 's decision, after amending the RFP, to 
refuse to consider revised proposal from offeror 
whose initial proposal was rejected as late is 
upheld where protester has not shown that amendment 
substantially changed RFP requirements so as to 
require solicitation of new offers . 

B-209028 May 26, 1983 83-~ CPJJ 509 
CONTRACTS--NEGOTIATION--REQUESTS FOR f,ROPOSAL$--CAPCELLATION
REASONABLE BASIS--TECH!{FJALLY UNACCEF'fIcBLE PROPOSALS 

Cancellation of solicitatfun is 
no offeror eltg±bie for award. 
templates research, development 
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which Goyt. speci.fica:I,;I,y .efuse.s to guara"tee speci.fi
cat±ons :ro.vol-yes more .\lan buiil,<I~to-pr~p.t effort . 
Proposal wh:tch contemplates bn~d~to-~r:ro.t effort 
therefore may he found tecl'ln:tcal1y unacceptab'le. 

B-209359 May I6, "29ff3 83-1 CPJ) 5J.0 
CONTRACTS--NEGOTIATION--OF'FERS aR PROpr;SA!LS--EYAWATIOf/-
CRITERIA- -APPLICATION OF CRITERIA 

Evaluators' considerat±ob of offeror's unique approach to 
satisfying solicitation requirements does not demonstrate 
that criteria other than those set forth in ~ have been 
applied. 

CONTRACXS--NEGOTIATION--OPPERS OR PROPOSALS--EYALVATION-
REASONABLE 

Protest of technical evaluation of proposals and 
contract award to offeror proposiAg higher cost 
than protester's is denied where contracting agency's 
determinations have not been shown to be unreasonable 
or inconsistent with evaluation criteria contained in 
solicitation. 

B-209456 May 16, 1983 83-1 CPD 511 
BIDS--RESPONSIVENESS--EXCEPTIONS TAKEN TO INVITATION TERMS-
DELIVERY PROVISIONS--LIMITATIONS ON GOVERNMSNT'S RIGHT TO 
ISSUE NOTICE TO PROCEED 

Solicitation indicated that work was to begin in 
October 1982, 10 days after issuance of Notice to 
Proceed . Bid which contains condition which limits 
Gavt.'s right to issue effecttye Notice to Proceed 
because bidder states it cannot begin performance 
until October 31, 1982, is nonresponsiye and was 
properly rejected. 

B-209474 May.16, .1983 83..1 Cl'fJ 512 
CONTRACTS-- NEGOTIATION--LATE P~OfOSALS AND qvarATIONS-
BEST AND PINAL OFFEflS 

Only best and final effers subm}tted by common 
cut off date are for constderat±on . 
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B...2Q9.474 ""?;/ -.16., -.19.8:L Bk.1 (;I'IJ 512. - Con. 

CONTMCTp--{fEGOT lAT ION~-OFJ!'E!RS OR l5I0Tr()p~LS--BEs:r ANIJ J'INAL-
WJ?ITTEN NOTIFICATION 

Contractin,g agency's fai-lure to cont:l:<rm m writing 
oral request for best and fmal offers does not 
automatically result in dtsturbance of contract 
award. 

B- 210056 May 16, 1983 83-1 CP'D 513 
HOUSING AND URBAN DEVELORMENT DEPAR~NT--HOUSING ASSISTANCE 
PROG~S--INDIAN LOW-INCO~ PROJECTS--AWARDS OF SUBCONTRACTS-
PREFERENCE TO INDIAN-OWNED ENTERPRISES-~ENERAL ACCOUNTING 
OFFICE REVIEW 

GAO will not consider hypothetical questions about 
various agencies' implementations of Indian preference 
in Indian Self-Determination and Education Assistance 
Act in response to request by Indian firm that was 
not awarded contract by Indian Housing Authority. 

GAO will not review Dept. of Housing and Urban 
Development's implementation of Indian preference 
in Indian Self-Determination and Education Assis
tance Act programs nationwide, since same matter is 
before court of competent jurisdiction. 

HOUSING AND URBAN DEVELOP~NT DEPARTMENT--HOUSING ASSISTANCE 
PROG~--INDIAN LOW-INCOME PROJECTS--AWARDS OF SUBCONTRACTS-
PREFERENCE TO INDIAN-OWNED ENTERPRISES-- "TO THE GREATEST 
EXTENT FEASIBLE" REQUIREMENT 

Indian Self-Determination and Education Assistance 
Act does not require the recipient of Dept . of Housin,g 
and Urban Development (HilD) assistance funds to select 
an Indian-owned firm for contract for benefit of Indians 
where agency reasonable decides firm does not haye ex
perience to perform as required, because statute, as 
well as HUn's nnplementin,g grant regs., call for prefer
ence. "to the. greatest extent feasible., I' whi-ch confers 
broad discretionary authority with respect to selection 
de.cisions. 
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8~2.1Q13:J 1fa~....16 > .1911..L 8'J....1 Clij) :iH 
COl{TRACTO'RS'-~RE$PONSr8I;£ITl.~~DEJ$PJW{ATIOl{--lWIafi 81 GI1O-
AJ!FIFMA.TIYE FINVIW& IlCaERTED 

Protest that prospecttve awardee oi£ering another 
company's items does not have that company's express 
authorization to do so ±s dismissed, since whether 
prospecttve awardee in fact can supply items is matter 
of responsibility and, absent circumstances not pre
sent, GAO will not review contracting officer's affir
mative responsibility determination . 

DEFENSE ACQUISITION REIWLATION--PURCHASE OF "SOURCE CONTROLLED" 
PARTS (Sec . 1-313(cJJ--APPRWED SUPPLIER REQUElEMENT-
NONPRECWSION OF NONMANUFACTURER OFFERING APPRWED SOURCE'S 
PRODUCT 

While procurement of critical items nay be re
stricted to approved sources pursuant to Defense 
Acquisition Reg. 1- 313, neither that reg. nor Air 
Force's supplemental reg. precludes award to non
manufacturer offering approved source's product. 

B- 210204 May 16, 1983 83-.1 CPD 515 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS- -EVALUATION 
CRITERIA--ALTERED BY AMENDMENT AFTER RECEIPT OF 11IITIAL 
PROPOSALS--PROPRIETY 

Alteration of evaluation plan after receipt of initial 
proposals by issuance of amendment to request for pro
posals was proper since all offerors were informed of 
change and given opportunity to restructure their 
technical proposals to reflect change. 

B- 2.11396 . 2 May .16, 1983 83-.1 CfD :i16 
CONTRACTS--PROTESTS-~ENERAL ACCOUNTING aFFICE PROCEDURES-
TIMEL11IESS OF PROTEST--SOLI~~ATION 1M.PROPRIETIES--APPARENT 
PRIOR TO BID OPEN11I(1J/rCLOSIN(1J 'DA'JE FOR PROPOSALS 

Protest against spec±ficati~ns in request for pro
posals is untimely when filed after closing date 
for receipt of proposals. 
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GAO will not consider claim conceTOing contract 
administration matter which was previously raised 
before ASBCA. 

B- 21.1604 May .16, .1983 83-1 CPD 518 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING o.F.FICE PROCeDURES-
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE 'FOR PROPOSALS 

Protest that specifications restrict competition, 
which was not filed until after bid opening, is 
dismissed as untimely under 4 C.~.R . 2l.2(b)(l) 
(1983) since impropriety in specifications was 
apparent prior to bid opening. 

B- 207898 .4 May .17, 2983 83-2 CPD 520 
CONT~CTS--PROTESTS--GENERAL ACCOUNTING o.P.PICE PROCEDURES- 
~CONSIDE~TION ~QUESTS--ERROR OF 'FACT OR LAW--NOT ESTABLIS 

Request for reconsideration is denied where pro
tester presents no new information or error of law 
not fully considered in reaching prior decision. 

B- 208877 May 27, .1983 83-1 CPIJ 521 
BIDS--INVITATION FOR BIDS--AHENIlMENTS--FAILURE TO ACKNOWLEDGE-· 
BID NONRESPONSIVE 

Where bidder fails to acknowledge receipt of 
amendment to solicitation which changes applicable 
wage rate and extends bid opening date, bidder's 
failure to acknowledge receipt, either actually or 
constructively, cannot be waived as minor irregularity 
and bid must be rejected. 

B- 209092 May 27, 2983 83-.1 CP'lJ 522 
BIDS- -INVITATION FOR BIDS--AMBIWOUS--OMECTIVE TEST 

Test of whether solicitation is ambiguous is 
objective one and is not necessarily dependent 
on any particular bidder's interpretation. 
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8-209092 May 17, J.983 83-1 CPD 522 - Con. 
BIVS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
DEFECTIVE SOLICITATION 

Cancellation of solicitation was proper where phrase 
explaining statutory cost l±mitation was ambiguous 
and ambiguity was clearly prejudicial to at least 
apparent low bidder. 

B-2098J.6 May 17, .1983 83-1 CPD 523 
CONTRACTS--PROTESTS--ALLEGATIONS--UNSVBSTAN~~TEV 

GAO will deny protest alleging that contracting 
officer's decision to cancel solicitation in neg
tiated procurement for office space was not indepen
dently made, as required by regulations, when protester 
has failed to show undue influence or that cancellation 
was ~tivated by fraud or bad faith. 

LEASES--NEGOTLATION--PROCEDURAL DEVIATIONS--NO SHOWING OF 
PREJUDICE--NO EFFECT ON LEGALITY 

Since minor procedural deviations on part of agency 
do not affect legality of action to which they relate, 
absent showing of prejudice, GAO will deny protests 
based on such deviations. 

LEASES--NEGOTIATION--REQUESTS FOR PROPOSALS--CANCELLA~ION-
REASONABLE BASIS--CHANGEV CONDITIONS, NEEDS, ETC. 

Where Covt. no lon~er needs to lease additional 
office space, and where, even if additional space 
ultimately is needed, it can be obtained at con
Siderably lower rate than offeror's, contracting 
officer has reasonable basis to reject offer and 
cancel solicitation. 

LEASES--OFFER AND ACCEPTANCE--WHAT CONSTITUTES ACCEPTANCE 

Acceptance of prospective contractor's offer by 
Govt. must be clear and unconditional, and contract 
does not arise when purported acceptance by contracting 
officer is conditioned on future actions by both 
offeror and procuring agency . 
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B-209929 May.:17, .1983 83-:1 CPD 524 
BIDS--ESTIMA:r8S OF GOVERNNENT--REASONABLENESS 

Covt. estimate will not be questioned where contract
ing agency has submitted detailed supporting evidence 
which provides reasonable basis for estimate. 

BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
LOW BID IN EXCESS OF GOVERNMENT SETIMATE 

Contracting officer did not abuse her discretion 
when she concluded that sole bid received--approx
imately 24 percent higher than Govt. estimate--was 
unreasonable and that this provided compelling reason 
to cancel invitation and resolicit. 

CONTRACTS--PROTESTS--ALLEGATIONS--UNSUBSTANTIATED 

Contrary to protester's belief, there is no evidence 
that agency's contracting personnel were biased against 
contracting out since solicitation was not issued for 
purposes of cost comparison under OMB circular No . A-76 
and, after resolicitation, contract was in fact awarded. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Protester did not meet its burden of proof when it 
claimed that contracting agency had acted in bad 
faith . To support finding of bad faith, record must 
show by irrefutable proof that agency had ~licious 
and specific intent to injure party alleging bad faith. 
No such showing has been ~de here . 

F11EEDOM OF INFORMMION ACT--DISCLOSURE REQUESTs-- RECORJ)s OF 
AGENCIES, ETC. OTHER THAN GAO--AUTHORITY OF GAO TO REQUIJ?E 
DISCLOSURE 

GAO has no authority under FOIA to determine what 
information must be disclosed by Govt . agencies; 
protester has to pursue its disclosure remedy under 
procedures provided by act . 
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B-210.1o.4 May.JJ, -1983 83-.1 CPJJ 525 
CONTRACTS--NEGOTIA!lION- OFFERS OR PROPOSALS--TDfE LIMITATION 
POR SUBMISSION--APPROI..IMATE 

Where solicitation for expedited procurement did 
not contain "late quotation" prov:tsion and theTe 
was dispute concerning whether part of awaTdee's 
proposal arrived before OT after time called for 
in solicitation, GAO cannot conclude that procur
ing activity limited itself to considering only 
those proposals submitted prior to time specified 
in solicitation. Rather, record indicates that pro
curing activity was indicating general timeframe 
prior to award for receipt of proposals. 

CONTRACTS--NEGOTIA!lION--OFFERS OR PROPOSALS--TDfE LIMITATION 
FOR SUBMISSION--EVIDENCE OF TIMELINESS--STATEMENTS OF OFFERORS, 
SUBCONTRACTORS, ETC. 

Statement by president of subcontractor, who was to 
prepare and submit part of awardee 's proposal, that 
it submitted its part of proposal prior to 10 .a.m. 
deadline indicated in solicitation may, in absence of 
evidence refuting statement, be accepted by procuring 
activity as competent evidence of when subcontractor 
submitted its proposal. 

B-21o.J6J May 17, 1983 83-1 CPD 526 
BIVS--~SPONSIVENESS--SAMPLE REQUIREMENT 

Where bid sample submitted with low offer was 
evaluated against listed subjective characteristic of 
"serviceability" and bidder submitted noncompliant 
sBlllple which affected "accuracy" of product, sample 
was properly rejected since direct correlation exists 
between serviceability and accuracy of equipment being 
examined. 

B-211548 May.JJ, 1983 83-1 CPD 527 
BIVS--INVITA!lION POR BIDS--CANCELLATION--AFTER BID OPENING-
DEFECTIVE SOLICITA!lION--PROMPT PAYMENT DISCOUNT PROVISION 
INCLUDED CONTRARY TO AGENCY REGULATIONS 

Cancellation of solicitation is proper where 
solicitation provided for consideration of prompt 
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payment discounts in bid eya~~tion contTary to 
provision in Defense Acquisition Reg. 2-407.3. 

B- 211669 May 27, :1983 83-:1 CPJ) 528 
BIIJS--RESPONSIVENESS- -FArLURE TO FURNISH SOME'F8IN(!; REQl/IREJ)-
BID SIGNATURE 

Rejection of bid as nonresponsive is proper when 
bid is unsigned and not accompanied by other material 
i ndicating bidder's intention to be bound . 

B- 211670 May 18, 1983 83-1 CPD 529 
CONTRACTS--~ BUSINESS CONCERNS--AWARVS--~ BUSINESS 
ADMINISTRATION'S AUTHORITY --SIZE DETEEMINAT ION 

Questions concerning bidder's small business size 
status are not fOT consideration by GAO since con
clusive authority over such matteTs is vested by 
statute in SBA. 

B-211703 May 18, 1983 83-2 CPD 530 
GENERAL ACCOUNTING QFPICE--JURISDICTION--CONTRACTS--WALSH
HEALEY ACT 

GAO does not consideT legal s t atus of firm as 
Tegular dealer or manufactureT within ~eaning 
of Walsh- Healey Act . By law this matter is to 
be dete~ned by contracting agency in first in
stance, subject to review by SBA and Sec. of Labor. 

B- 211709 May 18, 1983 83-1 CPD 532 
GENERAL ACCOUNTING OFPICE- -JVRISDICTION--CONTRACTS--WALSB
BEALEY ACT 

GAO does not consider legal status of finn as 
regular dealeT or manufacturer withinueaning 
of Walsh-Healey Act. By law this matter is to 
be determined by contracting agency in first in
stance, subject to review by SBA and Sec . of LaboT. 
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B-810423.3 May t9, 198.1 8:k1 CPJ) 532 
CONTRACTS- PROTESTS--GENFJRAL ACCOUNTING OFFICE PROCElJURES-
TIMELINESS (JF PROTEST--DATE-BASIS (JF PROTEST MADE KNOWN TO 
PROTESTER 

Protest contending proposal was improperly determined 
to be outside of competiti~e range is dismissed as 
untimely because it was filed ~re than 10 working 
days after protester received debriefing, when firm 
knew reasons for agency's acti~n. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES- 
TIMELINESS OF PROTEST-- SOLICITATION IMPROPRLETLES--APP~NT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against RFP's evaluation criteria is un
timely where it was not filed before proposals 
were due. 

B- 210726, B-210726 . 2 May .19, .1983 83-1 CPD 533 
CONTRACTS--PROTESTS--SUBCONTRACTOR PROTESTS 

Protests of award of subcontrac t by Dept. of Navy 
prime contractor are dismissed because subcontract 
award does not meet any of circumstances under which 
GAO considers subcontractor protests. 

B-210776 May 19, 198:! 83-1 CPD 534 
CONTRACTORS--RESPONSIBILITY--DETEHMINATION--REVLEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Protest questioning awardee's financial and 
physical capability of performing contract 
presents matter of responsibility and GAO will 
not review affirmati~e determination of respon
s ibility expect in lfmited circumstances . 

CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Allegation that awardee does not intend to perform 
contr act in accordance with its terms is ~tter of 
contr act administration which will not be considered 
by GAO . 
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B- 211246 May :19, :19JJ3 83-.1 CPJ) 535 
CONTRACTS--PROTESTS-..MOOT, ACADEMIC, ETC. quESTIONS 

Protest is dismissed where stipulatton entered 
into by protester and agency and appraved by court 
renders protest to GAO moot. 

B- 21.1335 May:19, .1983 83-1 CPJ) 536 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEJ)U~S-
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES-- APPARENT 
PRIOR TO BID OPENING/CLOSING DATE 'FOR PROPOSALS 

Protest against procuring activity's refusal to 
furnish invitation for bids is untimely when 
filed after bid opening. 

B- 211534 May 19, .1983 83-1 CPJ) 537 
CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Whether items supplied by contractor conform to 
contract specifications is matter of contract 
administration which is responsibility of procuring 
agency and not GAO. 

B- 2n664 May .19, 1983 83-1 CPJ) ,s38 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFTICE PROCEDURES- 
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES-- APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging unduly restrictive requirements 
in solicitation apparent prior to bid opening ~ust 
be filed with either contracting agency or GAO prior 
to bid opening . 

B-211 623 May 19, .1983 83-1 CPD 539 
CONTRACTS--NEGOTIATION--LATE PROPOSALS AND QUOTATIONS--MAIL 
DELAY EVIDENCE--EXPRESS MAIL 

Late proposal sent by Express ~il 2 days before 
due date can only be considered if late receipt 
is found to be due solely to uishandl±ng by Gavt . 
after receipt at Gavt . installation. 
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B-21:1673 H!Z1J ~S> -1983 83.;1 CPJJ 5311 - Cem, 
CON'l'RACTS- -ffiOXEs;I:S--SENE/RAL ACeOUPTINI': IYFFICE PR06ElJl)RES-
TIMELINESS OF PROXEST- DATE BASIS OF PROTEST MAlJE KNWON TO 
PROTESTER 

Prot est received nearly 1 month afte~ protester knew 
or should have known that i t s pr oposal was rejected as 
l ate is untimely under GAO Bid Pr otest Procedures . 

B- 205700 . 3 Nay 20, ~983 83-1 CPD 540 
BIDS- INVITATION FOR BIDS-- SPECLFICATIONS--BRAND NAME-
CONSIDERATION OF "EquAL" BID--PROPRIETY 

Where significant data and warranty requirements 
would have to be added to canceled IFB for brand 
name transmissions in order to permit considera-
tion of alleged "equal" bid for award, addition 
may not be allowed since this would result in 
essentially new IFB under which no competition 
had been achieved . In any event , record does not 
show that alleged "equal" bid was, in fact, equal 
to brand name product; therefor e, pri or decision 
denying protest against Army's failure to awa~d to 
alleged "equal" bidder under canceled ITB is affirmed. 

B- 208189 . 3 May 20, ~983 83-1 CPD 541 
GENERAL ACCOUNTING OPFICE--RECOMMENDATIONS--CONTRACTS--PRIOR 
RECOMMENDATION--MODLFIEV- -LASPE OF TLME 

Because only 2 weeks' work remains until contract 
will be completed, GAO modifies prior recommenda-
t ion to t erminate contract for convenience of 
Gavt. Instead GAO recommends t hat protester be 
awar ded bid preparation costs and that agency head 
take steps to prevent future improper solicitation 
cancellation . B-208l89 . 2, Mar. 17, 1983, modified in part . 

B-209912 May 20, 1983 83-1 CPD 542 
CONTRACTS--LABOR SURPLUS AREAS- TOTAL SE'l'-ASLVES--NO'l'ICE OF 
SET-ASIDE IN SOLICITATION--DEFECTlYE--AWARD PROPRIETY 

Award cannot be made on basis of superseded partial 
l abor surplus area eLSAl set-aside not tce tmpro
perly included in total LSA set- aside solicitation . 
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Solicitatio~ should have be~ am~ded or ~esolicitation 
issued. 

CONTRACTS--LABOR SVRPDUS AREAS- -TOTAL SET-ASLDES- -RSJECTION 
OF BID--BASED ON TF:HMS NOT IN SOLICITATION--PROPRIETY 

Procuring agency rejected low bid as nonresponsive 
u~der terms of current labor surplus area require
ments, Fed. Procurement Regs. 1-1.804-1, which 
were not contained in solicitation . Protest is 
sustained. Bid cannot be rejected as nonresponsive 
on basis of terms not contained in solicitation. 

B-210.139 Hay 20, 1983 83- 1 CPD 543 
CONTRACTS--~L BUSINESS CONCERNS--SIZE STANDARDS--ERRONEOUS 
IN SOLICITATION--NOT TIMELY PROTESTER--SIZE DETERMINATION BY 
SBA BASED ON ERRONEOUS STANDARDS BINDING ON SOLICITATION AND 
AGENCY 

Where SBA regional office determines low bidder under 
small business set-aside procurement to be other than 
small, agency may not award contract to that firm on 
basis that improper size standard was used. Because 
size standard included in solicitation was not 
timely protested, it was binding with respect to that 
particular solicitation and contracting officer, by 
making award under size standard different from that 
listed in solicitation, improperly changed one of 
"ground rules" of procurement. 

B-21.1563 May 20, Z983 83-1 CPD 544 
BIDS--RESPONSIVENESS--TEST TO DETERMINE-- UNQUALIFLED OFFER 
TO MEET ALL SOLICITATION TERMS 

Responsiveness of bid concerns whether bidder has 
unequivocally offered to provide required item in 
comformance with IFB. 

CONTRACTORS--RSSPONSIBILITY--DETERMINATION--ReVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Bidder's ability to perform contract accordi~ to 
specifications is matter of responsibility and 
GAO does not review contracting officer's affir
mative determination of responsib±l~ty except 
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in limited circumstqnces not applicable here. 

CONTRACTS--P.ROTE$T$--CON1RACT ADMINISTRA1ION--NOT FOR 
~SOLUTION -Br GAO 

Whether specification requirements are IDet during 
performance of contract is IDatter of contract 
administration which GAO will not consider. 

F~EDOM OF INFO~TION ACT- -DISCLOSVRE REQUESTS--RECORD$ OF 
AGENCIES, ETC., OTEIER THAN GAO--AUTHORITY OF GAO TO ~qpmE 
DISCLOSV~ 

GAO has no authority to determine what information 
IDUSt be disclosed to protester by Govt. agency. 
Protester's recourse is to pursue disclosure re
medies under Freedom of Information Act. 

B-206798 . 2 May 23, 1983 83-1 CPD 545 
CONTRACTS--PR~STS--GENERAL ACCOUNTING OFFICE PROCEDU~S-
~CONSIDERATION ~QUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

Where agency has not advanced additional facts or 
legal arguments which show prior decision was 
erroneous, decision is affirmed. 

B-208148.3, 8- 208148 .4 May 23, 198J 83-1 CPD 546 

BLDS--~SPONSIVENESS--PRICING RESPONSE--MINOR DEVIATIONS 
FROM IFB REQULREHENTS 

Bid for full food service is responsive in all material 
respects to IFB pricing schedule requiring that bid 
price for part "B" (variable costs) must be at least 25 
percent of bid price for part "AU (fixed costs) for 
basic year and both option years . Although bid price 
for part "B" was only 24.94942 percent of bid price for 
part "A" in both option years, deviation was insignifi
cant, prices for bastc year met 25-percent requirement, 
prices for basic plus option years IDet requirement, and 
competition was not affected . Therefore, deviation was 
negligible and was properly waived as uinor informality. 
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8-208148.3. 8-208148.4 May 23 • .1983 83.,1 CPIJ 546 - Con. 
CONTRACTS--PROTES',rS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST-DATE BASIS OF PROTEST MAlJE KNOWN TO 
PROTESTER 

Protest filed by twelfth low bidder before award, alleging 
that seventh and ninth low bidders are nonresponsi~e, is 
timely. Contrary to agency's assertion, protest did not 
need to be filed within 10 days of bid opening. Protester 
had right to await outcome of agency deliberations which 
eliminated nine bidders lower than protester and, at 
time protest was filed, agency had not yet decided which 
bidder was entitled to award. 

CONTRACTS--PROTESTS--MOOT. ACADEMIC. ETC . quESTIONS 

Protest alleging that rejected bid is nonresponsive 
is academic. 

8- 208574 May 23 • .1983 83-1 CPD 547 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALVATION-
TECHNICAL ACCEPTA8ILITY--8ASED ON CONTENT OF PROPOSAL 

Agency's finding that protester's proposal was 
technically unacceptable is reasonable where 
protester merely submitted list of equipment and 
nearly verbatim restatements of solicitation perfor
mance requirements in response to requirement that 
proposals specifically identify each item of offered 
equipment and provide complete technical data showing 
capacity and characteristics of equipment and describe 
operational sequence of system. Protester 's system 
also exceeded space limitations stated in solicitation. 

Agency's finding that awardee's proposal was 
technically acceptable was reasonable where, as 
solicitation required, it described characteris
tics of proposed equipment, included descriptive 
literature, and provided individualized operational 
sequence. Awardee's failure to fully detail its 
approach to peripheral requirements was not suffi
cient to render its proposal technically unaccept
able, since solicitation clearly emphasized proposed 
equipment, not peripheral requiTements. 
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B- !W86.U May 23. 198.l 83..1 CPJ) 548 
BIJJS--COMPETITIVE S1SXEM--ADEqtJACY OF COMPETITION--SIJST,AINEJ) 
BY IlECORD 

Since six responsive bids were received, it does 
not appear from record that adequate competition 
was precluded by any lack of information in in
vitation. 

CONTRACTS--PROT.SSTS--ALLEGATIVNS--UNSUBSTANT~TE.V 

Mere allegation of fraud is not sufficient for 
consideration in context of bid protest. More
over, fact that award is made to firm which has 
had previous contract with agency does not in it
self indicate any fraudulent relationship between 
agency and awardee. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFPICE PRO()J;'VURJ;B-
TIMELINESS OF PROT.SST--SOLICITATION ~ROPRIETIES--AP.P~T 
PRIOR- TO' BID OPENING/CLOSING-DATE FOR PROPOSALS 

Where protester by letter to agency before bid 
opening conveyed without use of word "protest" 
its dissatisfaction with specific areas of in
vitation and asked for corrective action, protest 
submitted to GAO within 10 working days of bid 
opening without agency having taken corrective 
action is timely under GAO Bid Protest Procedures . 

GENERAL ACCOUNTING OFFICE--JVRISDICTION--ANTITRUST MATTERS 

Allegations of restraint of trade, anti-trust 
violations and collusive bidding are matters 
for Atty . Gen . and GAO will not consider them 
under its bid protest function. 

B- 209387 May 23. 1983 83-1 CPJJ 549 
BIDS--IlESPONSIVENESS--FAILVRE TO FJJRNISB. SOMETmG REQIJIRED-
DESCRIPTIVE LITFJRATURE 

Although descriptive literature requirement in 
solicitation was not as precise as it Should 
have been, agency properly rejected bid as non
responsive where bidder failed to fnclude any of 
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required dascriptiye ltterarure with its bid a~d 
agency could not detena:l:ne that btdder was offer:l:ng 
product that conformed with solicitatton's specifica
tions. 

B- 209Ml.2 May 23, .1983 83-1 CPJ) 550 
CONT~CTS--NEGOTIATlDN--OPFE.RS OR PROPOSALS--EVALVATION-
EVALVATORS--AD8E.R8NCE TO EVALUATION SCHEME 

Once offerors are informed of criteria against 
which their proposals will be evaluated, contract
ing agency must adhere to those criteria or inform all 
offerors of any significant changes made in evaluation 
scheme. GAO finds, however, that contracting agency 
did not deviate from solicitation's stated evaluation 
criteria in evaluating offerors' proposals. 

CONT~CTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
EVALVATORS--BIAS ALLEGED 

GAO finds that protester was not prejudiced by 
statements of chairman of agency's technical eval
uation committee concerning protester's integrity. 
Protester's average technical point score would 
have increased only slightly had chairman scored 
protester same as other evaluators did under respon
sibility and past performance, solicitation's least 
important technical evaluation criteria. 

CONT~CTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALVATION- 
REASONABLE 

GAO finds no evidence to indicate that agency's 
evaluation of technical proposals of protester and 
awardee was inconsistent. Contracting agency found 
awardee's revised proposal, which eliminated unneces
sary features contained in awardee's original proposal, 
to have most direct approach to what was required by 
solicitation. On other hand, agency found that certain 
of protaster's technical features were nonessential or 
beyond solicitation's minimum requ±rements. GAO also 
finds that contracting agency advised protester during 
discussions that protester's level of effort was over-
stated. 
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B-?09541. 2 ~'j?3., .J.IlB:.L 83.,1 CPlJ 550 - Con. 
CONT~CTS--NEGOX~TIPN--OF,FERS OR PROPOSALS--EYALVATJON-
TECHNICAL SVPFfliIORr.rr. 7. COS'l' 

While contracting agency's position concerning tech
nical equivalency of proposals contradtcts position 
taken by agency in earlier protest filed by awardee, 
GAO finds that written reports of agency's technical 
evaluation committee, prepared before awardee's pro
test, reveal that eventual awardee was agency's con
sidered choice for award. 

In negotiated procurements, procurement officials have 
broad discretion in determining manner and extent to 
which they will make use of technical and cost evalua-
tion results. Cost/technical tradeoffs are governed 
only by tests of rationality and consistency with estab
lisbed evaluation factors. While protester's technical 
proposal was point rated higher than awardee's technical 
proposal, GAO finds no basis to object to agency's 
determination that proposals were technically equal, thus 
making cost controlling award factor under terms of solici
tation . 

CONTRACTS--NEGOTIATION--TECHNICAL F:VALVATION PANEL-
EVALUATION PROPRIETY 

All members of technical evaluation board need 
not rescore revised proposals submitted by offerors 
except where there is question of bias involved. GAO 
finds no indication of bias in instant protest. 

CONTRACTS--TERMINATION--CONVENIENCE OF GOVERNMENT- -NOTI CE TO 
CONTRACTOR OF INTENT TO TERMINATE--NOT REQUIREP 

There is no requirement in procurement regs . for 
contracting agency to provide notice to contractor 
of agency's intent to terminate for convenience 
of Govt. prior to actual termi~ation itself . As to 
agency's termination of protester's contract before 
protester had opportunity to comment on awardee's 
protest, GAO fi~ds no bar to agency taki~ such 
correcttve actton as it deems approp-rtate upon acknow
ledgment of validtcy of awardee's protest. 

9.0 

1 
I 

I 



B- 209547 May 23, :1983 8a.J. cPJJ 555 
BIDS--INVr.rA:f ION FOR BIDS--SPECIF ICATIONS--RES'J'RICTIYE-
VNPlJE RESTRICTION 

Protest that solicitation requirement that 
"engineer" perform contract a1\d aff:!:x his seal 
to surveys and drawings is unduly restrfcttve of 
competition is denied since there was no pre
judice to firms represented by protester. 

CONTRACTS--ARCHITECT, ENGINEERING, FTC . SFJJ?VICES--PROCVRF:MENT 
PRACTICES-- BROOKS BILL AFPLICABILr.rY- -PROCVREMENT NOT 
RESTRICTF:D TO A-E FIRMS--ADMINIS'J'RATIn DETERMINATION 

GAO will not question contracting agency ' s determination 
t o secure services through competitive bidding procedur es 
rather than through procedures prescribed in Brooks Act for 
selection of architectural or engineering firms unless 
protester demonstrates that agency clearly intended to 
circUJIvent Act. 

B- 209710, B-209710 . 2U1 May 23,1983 83-1 CPD 552 
BLDS--RESPONSInNESS--BRAND N~ OR EQUAL PROCUREMENT 

Under brand name or equal solicitation, bid which 
offered to supply some of required furniture items 
with dimensions different from those listed in soli
citation as salient characteristics was nonresponsive 
as to those items. Because acceptance of deviating bid 
showed that solicitation overstated Gavt. needs a1\d 
solicitation contained no required or destred delivery 
schedule, cancellation would have been recommended 
if contract had not been performed. 

B-2100:18 .. B-2100:18 . 2 May 23, .1983 83-1 CPD 553 
BIDS--INVr.rATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
COMPELLING REASONS ONLY 

Failure to state proper evaluation criteriop 11\ 
IFB is cOlIlpellin.g reason. to ca1\cel and resol;!,ctt 
requirement where award to lowest priced offeror 
could not otherwise be assured. 
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8~21G168 Mo;?J 2~ .1983 83..J. Ol'P 554 
BIJJS--RESPONSIYENESS-- BRANV NA1!li1 OR EQUAL PROCURmENr 

Protest--aliegi~ that awardee was nonresponsive to 
IFB calling for brand name product or equal because 
of failure to submit technical proposal or published 
technical brochures as required under terms of rFB--is 
denied. rFB afforded offerors of "equal" product broad 
latitude as to type of information to show that offered 
product is equal to named product and information sub
mitted by awardee with bid was sufficient for agency to 
determine that awardee's product met salient character
istics listed in IFB and for evaluation purposes . 

Protest--a1leging that awardee was nonresponsive to 
brand name or equal rFB because of failure to sub
mit with bid list of firms or institutions which 
had previously used offered product-- is denied. 
Awardee's bid referenced use of product by institu
tion which was sufficient for agency's technical 
personnel to ascertain that product offered was not 
developmental or prototype mode1--stated purpose of 
t his requirement. ~reover, contrary to protester's 
assertions, there was no r equirement that item had 
to be used under contract rather than under loan 
arrangement nor any requirement for testing of pro
duct by prior user. 

CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Protest that awardee should have been rejected for 
allegedly poor performance and late deliveries under 
prior contracts is dismissed . This allegation con
cerns matter of awardee's responsibility, and GAO does 
not review contracting agency's affirmative determina
tion of responsibility in these circumstances. 

CONTRACTS--PROTESTS~NE~ ACCOUNrING OFFICE fROCEDURES-
rIHELINESS OF PRO'fEST--NEW ISSUES--IJNRELArED TO ORI5INAL 
PROTEST BASIS 

P~otest issues ratsed after ~otester's receipt of 
ag~cy report on original timely protest are dismissed 
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as untimely. Later- raised issues must independently 
satisfy timelmess rules of our BM Protest Procedures 
(4 C.F .R. part 21 Ct983~1. liM"e, 1ater-ra±Sed tssuea 
concern awardee's responsi~eness and should have been 
known to protester af t er pob1ic opening and its protest 
filed with knowledge of b~d ' s content. Since they 
were first raised more than 2 months after initial 
protest was filed, they are untimely under sec . 
2l . 2(b)(2) of our Procedures. 

B-210227 May 23, 1983 83-3 CPD 555 
CO/(TRACTS- -NEGOTIATION--"BlJYING IN"--NOT 'PROPER -BASIS TO 
PREVENT AWARD 

No basis exists to preclude contract award merely 
because low offer may be below cost . 

CONTRACTS--NEGOTIATION--OFFERS OR PROPO~LS--EVALUATION-
CRITERIA- -APPLICATION OF CRITERIA 

In camera review of source-selection documents 
shows evaluation was fair and reasonable and con
sistent with evaluation cri t eria in solicitation . 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
TECHNICAL SVPERIORITY--SIGNIFICANT 

Protest that agency improperly awarded points for 
features exceeding minimum requirements is without 
merit where technical factors are important part of 
competition and higher technical evaluation score 
accorded awardee's data processing system and ben
eficiary/provider relations program reflects nothing 
more than agency's reasonable assessment that awardee's 
system offered superior ability to meet requirements 
in RFP. Offerors are or should be on notice that 
qualitative distinctions will be made when technical 
factors are part of competition. 

CONTRACTS--FROTESTS- -6ENERAL ACCOVNTING OF.FI~ PRO~RE$-
TIMELINESS OF PRO'fEST--JJAJ'E BA.SIS OF PROTEST MNJE KNOWN TO 
PROTESTm 

Protest against tec~tcal eyal~tion of p~otester ' s 
proposal is untimely where protester does not cha11enge 
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t~~~~a~ eya~uat~o~ of proposa~ i~ i~i~~~ p,ote~t 
an.d does ~ot do SQ up.til lI!ore than :1,0 days aftel; being 
adyrsed of tec~±Ca~ de.f ±C ±el\c.:!::es at de.l>rie.f mg or 
subsequent mee~mg . 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOL:lCI:'.fATZON IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENINfJ/CLOSElfJ DATE FOR PROPOSALS 

Protest after award that price rather than technical 
facto r s should have been basis for award is untimely, 
since RFP states that technical content of ~oposals 
is significantly ~ore important than price. 

(JONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS--PROTESTER 
NOT IN LINE FOR AWARD 

Protest against propriety of agency's cost eval
uation is denied where, because of proteste·r's 
low technical score, protester would not have 
been selected for award in any case . 

8- 210335 May 23, 1983 83- 1 CPD 556 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-
ADMINISTRATIVE DETERMINATION--REPETITIVE MILITARY PROCUREMENTS 

Once service has been successfully acquired by 
contracting office on basis of small business 
set-aside, DAR requires that future procurements 
of that service by same office continue to be pro
cured on set- aside basis unless contracting offi
cer determines that there is no reasonable expec
tation that competitive bids at reasonable prices 
will be obtained. 

B- 209538 May 24, J 983 83-.1. cPD 557 
CONTRACTS--NEGOTLATION--OFFERS OR PROPOS4LS--sEST AND FINAL-
ACCEPTABILITY 

When offeror rel~~ on general lan.guage in report 
that solicitation states wil~ serve as "baseline" 
for work to be performed, rather than. on speci~ic. 
solicitation requtxements, and states tn ,best and 
fmal that H: does non tntend to meet! l1equkements, 
agency's rejecti'On of pl1oposal ±s not -unreasonable. 
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B-209538 May 24, .19.83_ 83-1 (JPJ) 55.7 - Con. 
CON~RACTS--NEGo.T~TION--OFFERS OR PROro~S--EVALUA~ION-
~EOflNICAL MJCEP'tABILITY--SCOPE OF GAO REVIEW 

GAO limits ~ts review of protests alleging im
proper evaluation of proposals to determination 
of whether evaluat~n was reasonable and in 
accord with solicitation criteria, and will not 
reevaluate proposals simply because protest is filed 
or bias is alleged. 

CONTRACTS--NEGo.TIATION--OFFERS OR PROroSALS--OFFEROR-
PRESlJl.1PTION THAT ORIGINAL DESIGNER IS BEST QUALIFIEIJ-
APPLICATION OF PRESlJl.1PTION 

Original designer is not necessarily presumed best 
qualified for further development or production 
of its designs, particularly when all offerors have 
been provided with copies of published reports on 
research and development that led to design . 

CONTRACTS--REQUESTS FOR QVOTATIONS--AWARD BASIS--COST AS 
DETERMINING FACTOR--APPLICABILITY--WEEN ONE OF TWO PROPOSALS 
TECHNICALLY UNACCEPTABLE 

Solicitation provision stating that cost realism 
study will be performed and that in absence of 
significant technical differences between proposals, 
cost may be determining factor in award, does not 
apply when one of two proposals is technically 
unacceptable . 

CONTRACTS--REQUESTS FOR QUOTATIONS--SPECLFICATIONS-~INlMVM 
NEEDS REQUlREMENT--AD.MINISTRATIVE DETERMINATION--REASONABLENE 

When tests for helicopter clutch cover areas that 
have not previously been addressed or that have 
presented problems in prior research and develop
ment, in absence of protester's showing that tests 
are clearly unreasonable, GAO will not quest~n 
procuring activity's determination that they re
present its ndntmum needs . 



tl-2096Q7 May 24, .::J.!UJ3 83,;] Cl?JJ 558 
CON'l:RAc:rS--PRO'l!$$'!S~-'l:O AGENCIES, E'l:C. CY.NI$R 'J!HAN G,4O-
'lJMELINESS OF 1?RO'lE{fT 

Letter objecting to agency's position and stating 
protester's view of proper way to evaluate bid, 
sent to agency withrn 10 working days of agency's 
statement of position, is timely initial protest to 
agency . Subsequent protest to GAO, filed withrn 
10 working days of receipt of le t ter from agency 
taking position adverse to initial protest, is also 
timely. Pro t est against agency's interpretation of 
solicitation is not protest against alleged impropriet y 
apparent in solicitation which must be filed prior 
to bi d opening . 

DEFENSE ACQUISITION REGULATION--ACQUISITION OF DESIGNATED 
FOREIGN COUNTRY END PRODUCTS--EVALVATION OF OFFERS/BIDS-
DUTY-INCLUDED BASIS 

Regs . implementing multinational Agreement on Govt . 
Pr ocurement (TIAS 10403) and Trade Agreements Act of 
1979, Pub . L. 96-39, 19 U. S.C . 2501, ~~. (1982), 
do not provide for elimination of duty from bids 
offering designated country end products. In v i ew of 
these regs . , agency properly consider ed bid offering 
desi gnated country end product on duty-included basis. 
Let t er associated with bid, confirming bidder's r eliance 
on oral advice that bid would be evaluated duty- excluded, 
does not shift peril of relying on oral advice to Covt. 
so as to compel evaluation on duty- free basis. 

B-209761 . 2 May 24, 1983 83-1 CPD 559 
BIDS--INVITATION FOR BIDS--AMENDMENTS--FAILURE TO ACKNOWLEDGE-
BID NONRESPONSIVE 

Bidder's failure to acknowledge material amendment-
substantially chang~ basis for payment deduc tions for 
unsatisfactory service--requires bid's rejec t ion as 
nonr esponsive. 
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B-209941 May 24, ~983 83..1 (Jpj) 560 
BID$--1'RICE$'-..J3ELOW CO$'l--NOT BASIS ;FOR PRECLUDING AWA./iD 

Submisston of lrel.ow eost b-td does not preclude 
award to that bidder if eontracting offieer judges 
tha t bidder ts respons:N>le, that is, that it ean 
meet contract's requirements at bid priee. More-
over, GAO will not review an affirmat±ye determination 
of responsibility absent shoW1~g of possible iraud by 
contracting officials or that solicitation contained 
definitive responsibility criterion that was misapplied . 

B-210445 May 24, 1983 83-1 CPD 561 
BIDDERS--QVALIFICATIONS--CERTIFICATIONS--FAILURE OF BIDDER 
TO COMPLETE--MINOR INFORMALITIES--WAIVER 

Failure by bidder to eomplete various standard 
representations and certifications on bid form, as 
well as provision designating location where supplies 
are to be inspected, may be waived as minor informa
lity, sinee omissions do not relate to bid responsive
ness. 

CONTRACTORS--RESPONSIBILITY--DETERMINATION--RSVIEW BY GAO-
AJ'FIHMA:rIVE FINDING ACCEPTED 

GAO does not review affirmative determinations of 
responsibility except in limited circumstances. 

CONTRACTS--LABOR SURPWS AREAS- -EVAWATION PREFERENCE-
ELIGIBILITY OF BIDDER--PLACE OF SUBSTANTIAL PERFORMANCE-
CHANGED AFTER BID OPENING 

Fact that bidder qualifying for labor surplus area 
eLSA) preference changes, after bid opening and with 
contracting agency's consent, performance location and 
percentage of costs to be incurred in LSA does not affect 
bidder's eligibility for prefer~ce. since f~rm still 
will perform at least miJ\:!Jnum required percentl\ge :I:n 
LSA. 



B- 21:1049, B- 21:1 049. , Z May- 24, .2983 83..;1 (;PJ) 562 
BIJ)S--IN'/ITATION :FOR fJIDS--CAN6ELLATION- -AF'.l'ER BID OPENING-
INADEQUATE FfJNVING 

Contracting agency may properly cancel invitation for bids 
after bid opening where agency determines that sufficient 
funds are not available to make award. 

B- 21:1583 May 24, .2983 83-1 CPIJ 554 
CONTRACTS- -PROTESTS--GENERAL ACCOUNTING OFFICE PROCEIJURES-
TIMELINESS OF PROTEST--AJJVERSE AGENCY ACTION EFFECT 

Protest based on alleged improper specifications 
filed with GAO uore than 10 working days after agency 
opened bids without responding to protester's pre
bid- opening protest to agency is untimely filed and 
will not be considered . 

8-209478 May 25, ~983 83-1 CPIJ 564 
CONT~CTS--NEGOTIATION--SOLE-SOURCE BASIS--DETERMINATION 
NOT TO USE--SCOPE OF GAO REVIEW 

Contention that contract should have been awarded 
on sole-source basis to protester will not be 
reviewed by GAO in absence of fraud or willful mis
conduct by procurement or user personnel, and because 
of other practical circumstances. 

8- 209742 May 25, 1983 83-.2 CPD 565 
CONT~CTS--NEGOT1ATION--OFFERS OR PROPOSALS- -EVALUATION-
CRITERIA--APPLICATION OF CRITERIA 

GAO has no basis to object to use of evaluation 
subcriteria that reasonably relate t o stated major 
cri t eria and reflect relative weight accorded those 
major criteria. 

CONT~CTS--NEGOTIATION--OFFER$ Ofi PROPOSALS--EVALUATION-
CRITERIA--NONIJISCLOSTJRE ALLE{;ATJJ)N 

Since agency is required to disclose in adyance 
neit her det ails of evaluation process nor existence 
of evaluati~n subcr~terta, there is no obli~ati~n 
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to provide prospective ofierors with cop±es of eval
uation for.ms containiQg subcriteria. 

CONTRACTS--NEGOT~TION--OPFBRS OR PROPOSALS--EVALUATION-
REASONABLE 

Where review of both numerical scores assigned 
to protesters' proposals and written comments of 
evaluators reveals that low scores achieved by 
pro t esters were rationally based, there is 
no basis for concluding that evaluations of pro
testers' proposals were arbitrary. 

CONTRACTS--PROTESTS--GENE~ ACCOUNTING OFTICE PROCEDURES-
TIMELINESS OF PROTEST--SIGNIFICANT ISSUE EXCEPTION 

Whether particular procurement should have been 
advertised rather than negotiated depends largely 
on special facts and circumstances existing in each 
case and is not significant issue under GAO Bid 
Protest Procedures so as to warrant consideration 
os issue despite its untimely filing. 

~ CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFPICE PROCEDURES--
I TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--AP.PARENT 

PRIOR TO BID OPENING/CLOSIN(,; DATE FOR PROPOSALS 

Protest that procurement should have been advertised 
rather than negotiated is dismissed as untimely since 
choice of procurement method was apparent from face of 
solicitation and protest was not filed until after 
contract had been awarded . 

B-21 0203 May 2.5, .1983 
PERSONAL SERVICES--CONTRACTS--TRAYEL EXPEN$ES--RElMBURSEMENT
CONTRACT CLAUSE ALLOWANCE 

.r~~una~ se~1ces contractor under contract funded 
by Agency for ~temll1;j:OAA;I,. )}.ey.e,l,"P~~; ~6!\:/.:!Jl1!. 
reimbursement fo~ temporary l~dSing based ~PQn 
centract rat~ of $00 per day for eacn family 
meabeJ1. A:J,ti\Q>ugh agem;y ~l1gZE;.~~s that contract 
ra. te ~s 1nten4.e.4 as =i:mum amount and tb;l. t only 
act:uai expenses sltouHl be JI'eimbursed ~l'r1ect to 
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max~}, co~tractor shou~d be r~bursed ~oUAt 
cla±med, s~~ce cOQtract prOY~6~n goy~~ te.pora~ 
l,odgmg al,10wa,nce c1early aull®rf:zes refmbtl'rsente:nt 
based on flat Tate. 

B- 21041.1 May 25, :1983 83-"1 CPD 506 
BIJJS--RESJ?ONSIY8NESS--TE$'J TO DETERMINE--VNQUALl'FIEI! OFFER TO 
MEET ALL SOLICITATION TEJfMS 

Where bidder makes unqualified offer to comply 
with invitation's material terms, bid is responsi~e 
and acceptance legally binds bidder to comply with 
those terms. Whether finn in fact does so involves 
matter of contract administration, not bid respon
siveness, for which contracting age:ncy is responsible. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES- 
TIMELINESS OF PROTEST--SOLICITATION lMPORPRIETIES--AP.PARENT 
PRIOR TO BID OPENING/CWSING DATE FOR PROPOSALS 

Protest that invitation requirements are unreasonable, 
filed by firm whose bid was rejected because it failed 
to comply with those requirements, is unt±mely since 
protest involves alleged improprieties apparent prior 
to bid opening but was not filed before that date as 
required by GAO Bid Protest Procedures. 

B- 211019 May 25, 1983 83-1 CPD 56.7 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-
NONRESPONSIBILITY FINDING 

Contracting officer's determination on nonrespon
sibility was reasonable where it was based upon 
pre-award survey which showed that protester 
would be financially unable to perform proposed 
contract due to est±mated $~4,660 shortfall in 
meeting curre:nt business commibne~ts, and that 
protester was delinque:nt m four out of ftye of its 
existing Gavt. co~tracts. 

B-211535 May 26, t983.. 83.d Cl'J) 56B 
CONTRAC'fS--I!RO'fE{J1S--CCIlJR'f A,CTION-·.:j)J:$MISSAL--W!J!H PREJlJlJICE 

Ptsmi'Ssal w'kh prejudice of compla:h\t ff:l,ed ro 
court constitute.s froal adJud:!:catfun on 'IDer:!:ts, 
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barriQg further acttoA by GAO on protest ~olyiAg 
same. issue. 

B-2.U:l04 May 26, ~9J33 83,,] C7?JJ 569 
CONTP.ACJ'fS--fJRANT-17JNflED IIRO(JfJREMEN'tS-PflO'.l'E{i'!S--If{'.l'ERES'.l'EP 
PAR'l'J REQVEREMEN'l'--CITIZENS ASSOCIATION 

GAO will not consider complaint by citizens 
association questiontng award of contract 
funded by Fed. agency grant where legittmate, recog
nizable interests tn award are adequately protected 
by limiting parties eligible to request GAO review 
under pub1ic notice at 40 Ped. Reg. 42406, Sept. 12, 
1915, to firms that submitted bids. 

B-209351 May 27, 1983 83-1 CPIJ 570 
CON'.l'RAC'.l'S--PRO'.l'ESTS--MOOT, ACAIJEMIC, E'.l'C . QUESTIONS-
SOLICITATION CAN~LLED 

Protest based on allegedly restr±cti~e solicitation 
provisions is dismissed as academic where agency has 
withdrawn authority for restriction and has canceled 
solicitation. 

B-209379 May 27, 1983 83-1 CPD 571 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEJJVRES- 
'.l'lMELINESS OF PROTEST--SOLICITATION LMPROPRIE'.l'IES--APPAREN'.l' 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest that assessment of software conversion cost 
in evaluating proposals restricts competition is un
timely since RFP stated that such costs would be con
sidered and protest was not filed prior to closing 
date for receipt of initial proposals. 

CONTRACTS--PROTES'.l'S--MOO'.l', ACAIJEMIC, E'.l'C. QUESTIONS 

Protest concerning amount of software conversion cost 
which might have been assessed in evaluating proposals 
in second part of two phase funded procurement became 
academic when protester declined to submit phase II 
proposal. 
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B-211613 May 27, 1983 83-1 CPD 572 
CONTRACTS--PROTESTS--ISSUES IN LITIGATION 

Protest is dismissed where material issues are 
before court of competent jurisdiction, plant iff 
has not requested judiCial relief pending CAO 
decision, and court has not indicated interest in 
CAO decision. 

B- 207602 May 31, 1983 83-1 CPD 573 
CONTRACTS--PROTESTS--ALLEGATIONS--VNSUBSTANTIATED 

Mere allegation of improprieties without supporting 
evidence will not satisfy protester's burden of affir
matively proving its case. Therefore , protest based on 
unsupported allegation that best and final offer wes 
opened prematurely must be denied. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETlFS--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging that procuring agency's conduct 
of negotiations improperly favored imcumbent contractor, 
filed after closing date for receipt of final offers, is 
untimely as alleged improprieties were apparent from 
either solicitation itself or agency actions during 
negotiations and good cause and significant issues 
exceptions to timeliness requirements are not applicable. 

B-208925 .3 May 31, 1983 83-1 CPD 574 
CONTRACTS--ARCHITECT, ENGINEERING, ETC. SERVICES--PROCUR~ENT 
P.RACTICES--BROOKS BILL APPLICABILITY--PROCU~NT NOT 
RESTRICTED TO A-E FIFMS--ADMINISTRATlVE DETERMINATION 

Prior decisions in which CAO declined to question 
contracting agency's determination to secure services 
through competitive bidding precedures rather than 
procedures prescribed in Brooks Act for select±~n 
of arch! tec tural or engineering f it'llis are aff iTl!led, 
since it has not been established that decisions were 
based on errors of fact or law. 
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B- 208964 . 5 May 31, 1983 83-1 CPD 575 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISlU 

Decision is affirmed on reconsideration in absence 
of any showing that earlier decision was based on 
errors of fact or law. 

B-21 0001 May 31, 1983 83-1 CPD 576 
CONTRACTS--PROTESTS- -MOOT, ACADEMIC, ETC. QUESTIONS 

Protest that contracting agency afforded insuffi
cient time for pre-award size status protest is 
dismissed since post-award protest was referred to 
SBA which subsequently ruled in favor of company 
against whom protest was made . 

B-210216 May 31, 1983 83 -1 CPD 584 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--CANCELLATION-
ADMINISTRATIVE DISCRETION--REASONABLE EXCERCISE STANDARD 

GAO will not question contracting agency's deci
sion to cancel its request for proposals (RFP) 
for janitorial services and include those services 
under RFP for facilities operating services con
tract since protester has not shown that agency 
lacked reasonable basis for its decision and, 
therefore, has not carried its burden of proof. 

CONTRACTS--NEGOTlATION--REQUESTS FOR PROPOSALS--SPECIFICATION 
MINIMUM NEEDS--ADMINISTRATIVE DETERMINATION 

Determination of Govt.'s minimum needs and best ~ethod 
of accommodating those needs is primarily responsibility 
of contracting agency, and GAO will not question agency's 
determination of its minimum needs unless there is clear 
showing that determination has no reasonable basis. 

B- 210237 May 31, 1983 
CONTRACTS-- NEGOTlATION--OFFERS OR PROPOSALS--EVALUATION-
CRITERIA--APPLICATION OF CRITERIA 

Although item for which offeror was rejected may 
represent only small part of contract, contracting 
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agency acted properly in adhering to requirement in 
evaluation of offers, since item involves _terial 
and essential service. 

CONTRACTS--NEGOTIATION--OP.?ERS OR PROPOSALS--EVALUATION- 
TECHNICALLY UNACCEPTABLE PROPOSALS--COST, ETC. NOT A PACTOR 

Since offer was technically unacceptable vis-a-vis 
RFP, fact that it was lowest in price, that offeror 
was experienced snd that it proposed to perform in 
manner that may have been acceptable under previous 
RFP is irrelevant. 

B-210239 May 31, 1983 83-1 CPD 577 
CON~CTS--NEGOTIATION--REQUESTS POR PROPOSALS--CANCELLATION-
REASONABLE BASIS- CHANGED CONDITIONS, NEEDS, ETC. 

Cancellation of solicitation was reasonable where 
procuring activity was advised that service being 
procured, originally required by ~rch 1, 1984, 
would not be required until June 1, 1985, and, as 
result of delay, service requirements would be in
creased and other changes may occur in interim. 

B-21 0345 May 31,1983 83-1 CPD 578 
CONTRACTS--PEDERAL SUPPLY SCHEDULE--PURCBASES ELSE~E-
NONMANDATORY FEDERAL SUPPLY SCHEDULE 

Where Fed. Supply Schedule is not mandatory on 
agency, contracting officer is not precluded from 
issuing IFB for items, and deteraination whether 
to proceed with solicitation is business judgaent 
for contracting officer which GAO will not question 
absent clear showing of abuse of discretion. 

Prohibition contained 1n 41 C.F.R. 101-26.401(a) 
(1982), that agencies shall not seek alternate 
sources to Fed. Supply Schedule CPSS), 1s appli
cable only where FSS 1s mandatory. 
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B-210939 May in, 2983 83-1 CPD 579 
BIDS-- ACCEPTANCE TIME LIMITATION-F:r.TENSION--AFTER EIPIRATION
NOT GOVERNMENT'S ENFORCEABLE RIGHT TO REQUIRE 

Contracting agency generally has discretion to 
request bidders to extend their bid acceptance 
per iods. Although bidders are free to refuse such 
requests and withdraw their bids, delsy in award beyond 
original acceptance period does not provide legal 
basis to challenge award . 

BIDS-- EVALUATION- - CRITERLA--APPLICATION OF CRITERIA 

Innovative features and alleged advantage to Covt. 
that would be gained by bidder's use of large number 
of subcontractors may not be considered in determining 
lowest responsive, responsible bidder when they have 
not been specified in solicitation and there is no 
indication that evaluation credit will be given for them. 

BIDS- -RESPONSIVENESS--BRAND NAME OR EQUAL PROCVREMENT 

When contracting agency specifies salient charac
teristics of brand name product and requires des
criptive dsta to show that they will be met, 
responsiveness of "equal" bid depends on complete-
ness of information submitted or reasonably available 
to procuring activity. It is not enough that bidder 
believes its product is equal to--or even better than-
brand name produc t, or makes blanket statement that 
all salient characteristics will be met; rather, 
bidder must demonstrate equivalency . 

When bid on "equal" product includes neither model 
number nor descriptive data that would permit procuring 
activity to determine what it is agreeing to purchase, 
bid must be rejected as nonresponsive. To allow bidder 
to provide information after opening would give it 
opportunity to make nonresponsive bid responsive. 
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B-210946.2 May 31, :1983 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEVURES-
RECONSIDERATION REQUESTS--ERROR OP FACT OR LAW--NOT ESTABLISHED 

GAO denies reconsideration of its decision dis
missing protest as untimely where protester fails 
to specify errors of law made or information not pre
viously considered which shows that protest was 
timely, but only restates its ori~inal argument in 
more detail . 

B-2n326 . 2 May 31, 1983 83-1 CPD 580 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest not received in GAO within 10 working days 
after protester was orally notified of basis for 
protest is untimely and will not be considered. 
Protester may not delay filing protest until receipt 
of written notification which merely reiterated prior 
oral advice. 

B-211602 May 31., 1983 83-1. CPD 581 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OF?ICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRlETlES--AP.PARENT 
PRIOR TO BID OPENING/CLOSING DATE POR PROPOSALS 

Protest against solicitation provision is untimely 
when not filed until after closing date for receipt of 
initial proposals. 

B-211622 May 31, 1983 83-1 CPD 582 
CONTRACTS--PROTESTS- -GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OP PROTEST MADE KNOWN TO 
PROTESTER 

Protest received more than 10 working days after 
notice of rejection of bid is untimely and will 
not be considered on~erits. 
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B-21.1655 May 32, :1983 83-.1 CPD 585 
CONTRACTS--PROTESTS--<:;ENERAL ACCOUNTING OFFICE PROCElJUlfES-
TIMELINESS OF PROTEST--DATE BASIS OP PROTEST MADE KNOIIN TO P 
PROTESTER 

Incumbent contractor's protest that award of lease to 
another offeror prevents protester from recouping 
investment required to construct and remodel office 
building to meet agency specifications is untimely 
under GAO Bid Protest Procedures when filed more than 
10 days after protester learns of award. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDUlfES-
TIMELINESS OF PROTEST--SOLICITATION lMPROP.RIETIES--APPARENT 
IN lfEqUEST POR BEST AND PINAL OFFERS 

Protest against call for second round of best 
and final offers filed with GAO after closing date 
for receipt of offers is untimely, and GAO will not 
consider it on merits. 

8-211747 May 31, 1983 
CONTRACTS--PROTESTS--INJUNCTIVE RELIEP--NOT AVAILA8LE THROUGH 
GAO 

GAO has no authority to prohibit contract award 
pending resolution of district court suit 
against SBA determination that bidder is not small 
business. 

8-211836 May 31, 1983 83-1 CPD 583 
BIDS--LATE- -MISHANDLING DETERMINATION--REr:uLAR MAIL 

Exception for consideration of late. bid because of 
Govt . mishandling refers to mishandling by procuring 
agency and not U.S. Postal Service. 

B-21.1853 May 32, :1983 83 -1 CFD 594 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETERMINATION--NONRESPONSIBILITY PINDING--REVIEW BY GAO 

Protest by small business against contracting 
off ice·r' s finding that firm is nonresponsible 
is dismissed where matter pr operly has been re-
ferred to SBA for possible issuance of certifi-
cate of competency. 
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B-208827 June I, 1983 83-1 CPD 587 
CONTRAC1'S--NEGOT I'ATI(}N-oFFERS OJ! PROPOSALS--EV AllJAT ION-
COMPETITIVE RANGE DETERHI NATION--lMPROPER 

Protest is sustained where contracting agency 
admits that contracting officer used unauth
orized evaluation methodology to eliminate pro
tester's proposal from competitive range. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--PREPARATION-
COSTS--RECOVERY 

Claim for proposal preparation costs is allowed 
where agency arbitrarily excluded proposal 
from competitive range thereby preventing technical 
evaluation and opportunity for offeror to show 
it had substantial chance of receiving award. 

CONTRACTS--PROTESTS--PREPARATION--COSTS--NONCOMPENSABLE 

Claim for anticipated profits and costs of 
pursuing bid protest is denied since no legal 
basis exists which authorizes such recovery; 
moreover, no legal basis exists for authorizing 
sole-source award to protester under future 
procurement as means of compensating protester for 
loss of earlier contract . 

B- 209598 .June 1, 1983 83-1 CPD 588 
DISTRICT OF COLVMBIA--CONTRACTS--SOLE-SOURCE--JUSTIFICATION-
APPROPRIATION ACT 

Protest of proposed sole-source award is sustained 
where D.C . relies upon its annual appropriation act 
for authority to award contract to particular fi~ 
without competition, but act makes lump sum appropriation 
without reference to ~tter and congressional committee 
reports indicate only that funds were approved fo·r 
particular activity, not particular contractor. In 
such circumstances testimony of District's represen
tatives that they desired to ~ke sward to particular 
firm is not evidence of congressional intent. 
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B-209.660 June 3, .1983 83-3 CPD 589 
CONT~CTS--NEGOTIATION-~QUESTS FOR PROPOSALS--5,PECIFICATION$ 
FfESTRICTIVE--UNTIlJE RESTRICTION NOT ESTABLISHED 

Where protester alleges that solicitation's 
specification for guaze bandage, which requires 
bandage to have woven edge, is unduly restrictive 
of competition, contracting agency is required to 
make prima facie case that specification is related 
to its lIIinilDUm needs. However, once agency has made 
prima facie case, protester .ust make clear showing 
that agency's determination has no reasonable basis • 

Mere difference of opinion with agency's technical 
judgment, as is case here, does not satisfy pro
tester's burden of proof. 

CONT~CTS--NEGOTIATION--SOLE-SOURCE BASIS--ONE KNO~ SOURCE 

Sole-source negotiations were proper since leg
itimate needs of Govt. can only be satisfied by 
single source; agency did not have to compromise 
those needs in order to obtain competition. 

FfEPORTS--ADMINIST~TIVE--CONTRACT PROTEST--TLHELINESS OF 
FfEPORT 

GAO has no basis to disregard substantive information 
in agency's administrative report merely because 
report was not submitted within GAO guidelines for in
termediate case development; 1II0reover, in view 
of GAO's conclusion, protester was not prejudiced by 
lateness of report. 

B-210314.4 June 1, 1983 83 -1 CPD 590 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARVS--~LL BUSINESS 
ADMINISTRATION 'S AUTHORITY--SIZE DET~INATION 

SBA has conclusive authority to determine small 
business size status for Yederal procurement 
purposes. 
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B-21 0321 ;rune:1, :1983 83-4 CPD 5!l1 
CONTRACTS--DEFAULT--TERMINATION OF CONT.RACT--CLALM 
SETTLEMENT--DISPUTES CLAUSE 

Question of whether contract should be terminated 
for default and whether defaulted contractor should 
be held liable for excess reprocurement cost is 
matter witbin jurisdiction of ASBCA under disputes 
clause of contract and is not for consideration 
by GAO. 

CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--REPROCUREMENT--
DEFAULT TERMINATION OF ORIGINAL CONTRACT • 

Contracting officer acted reasonably in negotiation 
reprocurement contract on sole-source basis with only 
other bidder on original procurement at minimal price 
increase over original bid where defaulting contractor 
delivered nonfonforming products, failed to meet original 
and extended delivery dates, and was uncertain as to 
timetable for proposed corrective action prior to 
default. 

B-211675 June :1, :1983 83-:1 CPD 592 
BIVS--RESPONSIVENESS--EXCEPTIONS TAKEN TO INVITATION TeRMS-
SMALL BUSINESS REQUI~NTS 

Where small business firm bidding on items set aside 
for small business represents in bid that supplies to 
be furnished will not be manufactured or produced by 
small business, bid is nonresponsibe with respect to 
set-aside items. 

B- ill796 June :1, :1983 83-:1 CPD 593 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

Protest concerning small business size status of 
competing bidder is by law matter for decision hy 
SBA and not for consideration by GAO. 
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B-209038 June 2, 1983 83-1 CPD 596 
GENERAL ACCOUNTING OFFICE--JVRISVICTION--CONTRACTS--IN-HOVSE 
PERFORMANCE V. CONTRACTING OUT--COST COMPARISON--ErRAUSTION 
OP ADMINISTRATIVE REMEDIES 

Protest against propriety of cost comparison performed 
under OMB Circular A-76 is dismissed where protester 
failed to exhaust administrative review procedure. 

B-209200 June 2, 1983 83-1 CPD 597 
CONTRACTS--PROTESTS--BURDEN OF PROOP--ON PROTESTER 

Where protester argues that agency recorded its oral 
quotation incorrectly on bid abstract and where only 
other evidence available is protester's conflicting 
statement, protester has not met burden of affirma
tively proving its case. 

PURCBASES--SMALL--PROCEDURES--EVALUATION OF QUOTES, ETC.-
PROMPT-PAYMENT DISCOUNT--PROPRIETI OF EVALUATION 

Agency did not act improperly in evaluating prompt
payment discount unde~ small purchase solicitation 
even though at time award was made Defense Acquisi
tion Regulation (DAR) was amended to preclude such 
evaluation under formally advertised procurements 
since it was not clear at that time that the policy 
against evaluation of such discounts extended to 
small purchase procedures. 

B-209641 June 2, 1983 83-1 CPD 598 
BIDS--MISTAKES--EVIDENCE OF ERROR--"CLEAR AND CONVINCING 
EVIDENCE" OF ERROR AND INTENDED BID PRICE 

Where mistake in bid is alleged prior to award and 
bidder presents clear and convincing evidence of 
mistake and of bid actually intended by submitting 
worksheets (estimate sheet and telephone quotation 
sheets) and affidavit showing mistake was make when 
transferring figures from telephone quotation sheet to 
estimate sheet and bid as corrected remains low, 
there is reasonable basis for agency determination to 

111 



allow bid correction so as to reflect intended bid, 
even though bid, as corrected, is only approxfmately 
1.S percent below second low bid. 

B- 211032 June 2, 1983 83-1 CPD 599 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
T~LINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Protest against use of Service Contract Act wage 
determination in option exercised under contract 
is untimely because it was not filed with GA~ .ore 
than 10 working days after notification by contracting 
officer of initial adverse action on protest filed 
with contracting agency. 

B- 209886, B-209886 . 2 June 3, 1983 83-1 CPD 600 
BIDS--~SPONSIVENESS--SOLICITATION REQULRENENTS NOT SATISFIEV-
CONFORMABILITY OF EQUIPMENT, ETC. OFFERED 

Solicitation requirement that prospective con
tractor must have manufactured and operated air 
compressor ~eeting particular specifications is 
not ~et by bidder's assertion that while it has 
not actually done so, it has capability to man
ufacture and operate complaint conpressor. 

B- 211633 June 3, 1983 83-1 CPD 601 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT 

Protest to GAO against rejection of bid and can
cellation of solicitation is unti~ely where it was 
filed more than 10 days after agency issued new 
solicitation and opened bids in face of protest 
pending before it. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Since oro test to agency against alleged improprieties 
in solicitation was not filed prior to bid opening, 
subsequent protest to GAO is untimely. 
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B-211 800 June 3, 1983 83 -1 CPD 602 
GENERAL ACCOUNTING OPFICE- -JVRISVICTION--CONTRACTS--MISTAKES 

GAO will not consider request for rescission of 
contract due to mistake in bid alleged after award 
since, according to Cont'ract Disputes Act of 1978, 
matter should be submitted to contracting officer 
for decision. 

B- 211 807 June 3, 1983 83-1 CPD 603 
GENERAL ACCOUNTING OFFICE--JVRISVICTION--CONTRACTS--WALSH
HEALEY ACT 

Whether bidder is regular dealer under Walsh-Healey 
Act is for determination by contracting agency sub
ject to final review by SBA (if small business is in
volved) and Dept. of Labor. 

B- 207285 June 6, 1983 83-1 CPD 604 
CONTRACTS--NEGOTIATION--OPFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIREMENT-- "MEANINGFUL" DISCUSSIONS 

For negotiations to be meaningful, Govt. negotistors 
must be as specific as practical considerations permit 
in advising offerors of deficiencies in their proposals . 
Where Navy advised offeror of one of bases for agency 
conclusion that offeror's proposal was unrealistic, 
but failed to disclose other basis, thus denying offeror 
opportunity to fully correct deficiencie8 when preparing 
its best snd final proposal, agency has failed to conduct 
meaningful negotiations with offeror. 

CONTRACTS--NEGOTIATION- -OFFERS OR PROPOSALS--EVALUATION-
CRITERIA--APPLICATION OF CRITERIA 

Given agency ' s finding that protester's proposal was 
unrealistic, with high potential for large cost 
overruns, protester alleging that agency departed 
from evaluation criteria set forth in RFP, which 
a8signed equal weight to cost and technical criteria, 
does not carry its burden of clearly proving such 
departure merely by showing that agency awarded 
contract to offeror who pr oposed total cost exceeding tha t 
proposed by protester. 
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8-207285 June 6, 2983 83-.1. CPJ) 604 - Con. 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--PREPARATION-
COSTS--DENIEV 

Award of proposal preparation costs is only justified 
if protester shows both that Govt.'s conduct towa~ds 
protester was arbitrary and capricious and that, if 
Govt. had acted properly, protester would have had sub
stantial chance of receiving award. Where protester fails 
to show it had substantial chance for awar~, GAO will deny 
proposal preparation costs. 

CONTRACTS--PROTESTS--GEN~ ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--NEW ISSUES--UNRELATEV TO ORIGINAL 
PROTEST BASIS 

New grounds of protest must independently satisfy 
timeliness requirements of our Bid Protest Procedures. 
Where protester supplements its original protest 
against award of contract with new grounds of 
protest more than 10 working days after basis for them 
should have been-known, new grounds are untimely and 
we will not consider tbem on their merits. 

CONTRACTS--TE~INATION--RESOLICITATION--BOT REQUIRED-
INSUFFICIENT FUNDING 

Where awardee has exhausted contract funds in 
unsuccessful attempt to fulfill his obligations 
under contract and agency lacks funds to resolicit, 
we will not recamqend resoliettatien even though we 
are sustaining unsuccessful offeror's protest 
against award. GAO will not question agency's 
deten.ination as to unavailability of funds. 

B- 208652 June 6, 2983 83-1 CPD 605 
CONTRACTS--NEGOTIATION--OF?ERS OR PROPOSALS--EVALUATION-
TECHNICAL SUPERIORITY--SIGNLFICANT 

Protest that protester's proposal, lower in cost than 
awa~dee's, offered equal technical competence and 
therefore was of greater value to Govt. 1s denied, 
since successful proposal reasonable was rated better 
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technically, evaluated cost difference was not great, 
and technical considerations were of greater tmpor
tance to Covt. than cost. 

CONTRACTS--NEGOTIATION- -OFFERS OR PROPO~S--PREPARATION-
COSTS--DENIED 

Claim for proposal preparation cost is denied 
where there is no showing that Covt. acted 
arbitrarily or capriciously in rejecting pro
posal. 

8-209322. 2 June 6, 1983 83-1 CPD 606 
CONTRACTS--PROTESTS--NOTICE--TO ~RESTEV PARTIES--AWARDEE--
1!AIWRE TO GIVE NOTICE EFFECT 

Contracting agency's failure to notify awardee of 
protest does not confer substantive rights on awa~dee 
whose contract was terminated when agency agreed with 
protester but, rather, proper remedy is that protest will 
be reheard with participation of awardee. This 
protest is essentially that rehearing . 

CONTRACTS--TWO-STEP PROCUREMENT--STEP TWO--BIVS--CORRECTION 
OF MISTAKES--UNIT PRICE V. EXTENSION DIFFERENCES 

VA's correction of obviously mistaken qaantities in 
bidder's bid cost worksheet does not render bid non
responsive because bidder's unit prices were not 
changed and solicitation advised bidders that such 
adjustments could be made. 

CONTRACTS--TWO-STEP PROCVREMENT--STEP TWO--BIVS--RESPONSlVENES 
PRICING RESPONSE TO IPB REQUIREMENTS 

Where solicitation requests separate bid prices for 
telephone system and publiC address system, bid which 
states that public address system is included in price 
for telephone system is responsive even though life 
cycle cost analysis is performed only on telephone system 
and telephone system price is required for analysis, because 
only reasonable reading of bid is that total price is for 
telephone system and public add-ress system is being provided 
at no cost. Also, bidder is bound to provide beth systems 
at stated price. 
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B-209366 June 6, 1.983 83-1 CPJJ 607 
CONTRACTS--NEGOTIATION--AWARDS--LNITIAL PROPOSAL aASIS-
COMPETITION SUFFICIENCY 

Contract may be awarded without discussions where there 
is adequate competition and offerors are advised that 
contract might be awarded on basis of initial proposals. 
Awsrd of contracts to higher technically ranked ftxed
price otferors, rather than lower ranked cost-type off
eror, is reasonable because fixed-price contracts are 
preferable to cost-type. 

B- 209481 June 6, 1983 83-1 CPD 608 
CONTRACTS--FEDERAL SUPPLY SCHEIJULE--MULTIPLE Sl1PPLIERS-
AGENCY ISSUANCE OF A REQUEST FOR QUOTATIONS--EVALUATION 
PROPRIETY 

Where multiple award Fed. Supply Schedule vendor 
submitted standard brochure in response to request for 
quotstions and brochure did not show that equipment 
proposed met technical requirements listed in sol
icitation, contracting agency acted reasonably in 
assuming that firms equipment weu1d not meet its needs. 

B-209933 June 6, 1983 83-1 CPD 609 
CONTRACTS--NEGOTIATION--ADMINISTRATIVE DETERMINATION-
ADVERTISING V. NEGOTIATION 

Agency's decision to procure requirement for operation 
and maintenance of gunnery range by competitive neg
otiation rather than formal advertising is reasonable 
where services needed are technically complex and Govt. 
is unable to draft adequate descripti~e specifications. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--SET-ASIDES-
ADMINISTRATIVE DETERMINATION 

Protest tbat procurement should be set aside for 
small businesses is denied because decision whether 
to set aside particular procurement is within discre
tion of contracting agency. 
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B- 209933 June 6, :1983 83",;], CPJ) 609 - Con . 
FEES--~RVICE TO TaE PUBLIC--CRARGES--?VRNLSHING SOLICITATION 
DOCUMENTS 

Contracting agency may properly charge modest fee for 
solicitation documents to cover costs of providing them, 
under the authority of the User Charge Statute, 31 ~.S.C. 
97Q1, formerly 31 U.S.C. 483a (1976). 

B- 211735 June 6, 1983 83-1. CPJ) 610 
BIDS--ACCEPTANCE TIME LLMITATION--ElTENSION--P,ROOF OF ElTENSIO~ 

Agency properly did not make award to low bidder where 
award was made after expiration of bid acceptance 
period and agency did not receive requested express 
statement from bidder extending bid or otherwise had 
reason to know that bidder intended to extend. 

B- 21.1859 June 6, 1.983 83-:1 CPJ) 61.1. 
BLDS--INVITATION FOR BIDS--CANCEL£ATION--AFTER BID OPENIN~
INSUFFICIENT PUNlJING 

Contracting agency may properly cancel solicitation 
after bid opening where it determines that sufficient 
funds are not available for award. 

B-205754 . 2 June 7, 1983 83-1. CPJ) 61 2 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALVATION-
COST REALISM ANALISIS--AJ)EQUACY 

Protest that contracting agency did not properly 
evaluate cost realism of awardee's proposal is 
denied. Contrary to protester's assertion that awardee 
did not have facility in Washington, D.C., area as re
quired by RFP and, therefore, underestimated costs of 
opening new office and relocating employees to that 
office, awardee did have office in Washington, D.C., area 
and correctly did not include costs to open new office. 
Since protester did not provide any evidence to show 
that awardee's cost proposal was otherwise too low or 
that Navy's evaluation wes otherwise unreasonable, pro
tester has not carried burden of proof. 
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B-205754,2 June.7, .2983 83-.2 CPJ) 612 - Con. 
CONTRACTS--NEGOTIA1ION--OPFERS OR PROPOSALS--EVALUATION-
EVALUATORS--BIAS ALLEGED 

Protest alleging bias on part of technical evaluators 
is denied. Protester bears burden of proving its case 
and bias will not be attributed to technical evaluators 
on basis of inference or supposition. Where record 
contains no evidence to support allegation of bias, 
protester has not carried its burden of proof. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
TECHNICALLY EquAL PROPOSALS--PRICE DETERMINATION FACTOR 

Award based primarily on cost savings represented 
by awardee's proposal is proper where contracting 
agency reasonably considered technical proposals of 
awardee and protester to be essentially equal tech
nically, cost was listed as one of four evaluation 
factors in RPP, and RYF stated that award would be 
based on "cost and other factors . " 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--STATEMENT OF 
WORK--REVISION AFTER INITIAL PROPOSALS SURMITTED--AMENDED 
COST PROPOSALS- CONSIDERATION PROPRIETY 

Fact that awardee's cost proposal showed significant 
cost increase between initial and best and final offers 
provides no basis to invalidate award since agency uodified 
statement of work between submission of initial and best 
and final proposals. 

CONTRACTS--PROTESTS--ALLEGATIaNS--SPECULATIVE 

Protest that awardee's proposed personnel may not 
be available to work on contract is rejected as 
speculative absent evidence that awardee intentionally 
misstated its intentions in its proposal. Whether 
awardee will be able to meet its contractual obli
gations is matter of contract administration which is 
not for GAO review. 
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B- 205754 . 2 June.7, 1983 83-:1 CPD 1i1 2 - Con . 
CONTRACTS--PROTESTS--WITRDRAWAL--EFFECT 

Withdrawal of protest filed by eventual awardee 
shortly before award of contract provides no hasis 
to invalidate award. 

CONTRACTS--SM4LL BUSINESS CONCERNS--AWARDS--~LL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERHINATION 

Charge that awardee under small business set-aside may 
have become large when awarded similar contract is 
di~issed. SBA, not GAO, has exclusive jurisdiction 
to determine size status for procurement purposes . 

B-206803 June 7, 1983 83-1 CPD 613 
BIDDERS--RESPONSIBILITY V. BID RESPONSIVENESS--DESCRIPTIVE 
LITERATVRE REQUI~NT 

Compliance with solicitation's descriptive literature 
provision that requires literature to be submitted 
after bid opening is matter of responsibility and not 
responsiveness. Therefore, procuring agency may not 
reject as nonresponsive bid of bidder which indicates 
in its bid that it will furnish product of specific 
manufacturer but after bid opening submits descriptive 
literature of another manufacturer . Rather, question 
of whether bidder's intention is consistent with speci
fications is one of bidder's responsibility. 

B- 208500 June 7, 1983 83-1 CPD 1i1 4 
BIDS--RESPONSIVENESS--FAILURE TO FURNISH SaugTRING REQUIRED-
INVITATION FOR BIDS ATTACHMENTS, ETC. 

Bid which omits major portions of invitation for 
bids and does not incorporate or reference mat
erial provisions omitted so that bidder, upon 
acceptance of bid, clearly would be bound to those 
material requirements properly may be rejected. 

B- 208876 June 7, 1983 83-1 CPD 615 
BIDS--EVALUATION--CRITERIA--APPLICATION OF CRITERIA 

Award under !FB must be made to lowest priced bidder 
absent listing of "other factors" in !FB which will be 
used for evaluation. 119 



B-208876 June 7, .1983 83-.1 CPJ) 615 - Con. 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
DEFECTIVE SOLICITATION 

Changing requirements of procurement after opening 
of bids to properly express minimum needs of Covt. 
constitutes compelling reason to cancel solicitation 
where protest against cancellation fails to show both 
that protesting low bidder appears on face of bid to 
satisfy minimum needs of Govt. and that no p~ejudice 
would arise from award without resolicitation. 

CONTRACTS--PROTESTS--ADMINISTRATIVE ACTIONS--PENDING PROTEST 
TO CANCELLATION OF IFB--ISSUANCE OF NEW IFB 

Protest against cancellation of solicitation does 
not restrict or prevent agency from resoliciting 
procurement of taking other steps preli~inary to award. 

B- 209263 June 7, 1983 83-1 CPD 616 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--PERF~ANCE 
REQUIREMENT!::: BIDDER QUALIFICATION 

Specification requiring contractor experience is 
performance requirement where: (a) neithe~ speci
fication nor rest of solicitation requires data 
showing experience to be submitted before award; 
(b) experience is required only for part of work to 
be performed under contract; and (c) requirement is 
listed in specification covering contract's perfor
uance requirements. 

CONTRACTS--AWARDS--PROT.SST PENDING--LEGALITY OF AWARD 

Legality of contract award is not affected even if con
tracting officer erroneously decided to award contract 
while protest is pending. 

CONTRACTS--PROTESTS--CONTRACT ADHINISTRATION--NOT FOR 
RESOLUTION BY GAO 

Protest alleging noncompliance with performance 
requirement is directed toward matter of contract 
administration and is not reviewable under CAO Rid 
Protest Procedures. 
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B-209908 Jww. 7, :1.983 83-:1. CPD 61J 
BIDS--UNBALANCED--PROPRLETY OF VNBALANCED--I~TBEMATICALLY 
UNBALANCED BIDS"--WEIAT CONSTITUTES 

Protest against alleged unbalanced bidding is denied 
where record shows only that allegedly unbalanced 
bids are lower than either Govt. estt.ate or bid of 
incumbent protester. 

CONTRACTS--PROTESTS- -GENERAL ACCOUNTING OFFICE PROCEDUReS-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRLETLES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against aspect of allegedly defective evaluation 
scheme is untimely when filed after bid opening. 

B-210413 June 7, 1983 83-1 CPD 61 8 
BIDS-- MlSTAKES- -CORRECTION--PROPRLETY 

Agency reasonably permitted bid correction because 
bidder's worksheets clear ly show that bidder uade 
mistake in transposing $52,935 cost to summary 
worksheet as $22,935, and that $30,000 er ror should 
be multiplied by 1 .15 contingency factor. Uncertainty 
regarding whether bidder, which slso reduced erroneous 
bid by $6,329 prior to opening, would have reduced 
correct bid by that same amount does not prohibit 
correction because uncertainty 1s small and upper range 
of uncertainty (that is, no reduction) still leaves bid 
substantially below next low bid. 

BIDS--PRICES--BELOW COST--NOT BASIS FOR PReCLUDING AWARD 

Absent finding of nonresponsib1ity, below-cost bid 
does not provide reason to challenge award. 

CONTRACTORS--ReSPONSIBILITY- -DETERMINATION--REVIEW BY GAO-
AFFIRMAXIVE FINDING ACCEPTED 

Protest ~gainst awardee's capaci~y to per~o~ co~trAct 
is protest against af,U 'rmative determiil,at±on of res
ponsibility which we d~ not review except in c~r~
stances not present in this case. 
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B-2116.77 June J • .1983 _ 83d CPJ) 6~9 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
CONSTRUCTIVE NOTICE 

Bid Protest Procedures are published in Yed. Reg. 
and protesters are charged with constructive know
ledge of their contents. 

CONTRACTS-~PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--AZPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest that bid rejected as nonresponsive should have 
been considered responsibe because there was not adequate 
time to obtain complete bid set and submit it by bid 
opening time is dismissed as untimely when protest is 
received after bid opening and more than 10 days after 
receipt of written notice of rejection from contracting 
officer. 

B-211711 June 7 , ~ 983 83-1 CPD 620 
CONTRACTS--NEGOTIATION--COMPETITION--AlJEQUACY 

Propriety of particular procurement is judged with 
regard to Govt.'s interest in obtaining reasonable 
prices through adequate compet ition, not on whether 
every potential contractor was included. Adequate 
competition was obtained where Army received two 
responsibe, reasonably priced quotations. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Where assertion that branches of Army colluded to 
exclude protester from bidding is unsupported and is 
denied by Army, GAO concludes that protester has not 
carried its burden of proof to establish that it was 
deliberately or consciously excluded frOM competing. 

B-2Q7J J8 June 8, .1983 83-1 CPJ) t;21 

CONTRACTS--LABOR SURPLVS AREAS--EYALUATION P~~ENCE-
ELIGIBILITY OF BIJJDER--PLACE ~F SflBSTANTJAL PERFOlWANCE-
AMBNUITl - EFFECT 

Protester offered tn best and finals to perform in 
labor surplus area eLSA} and ±ndi~ated that perf or-
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mance would be in one of two locations. One was LSA 
ao.d other was not. Offer was ambiguous. Procuring 
agency was not required to inquire as to performance 
location because this information was essential for 
determining acceptability of LSA offer and, therefore, 
inquiry would have been discussion rather than clarifi
cation . Discussions need not be conducted after best 
and final offers. 

B-207458.2, B- 207458 .3 June 8, Z983 83-1 CPV 622 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--ESTABLISHED 

GAO reverses prior decision and withdraws recom
~endation for possible corrective action because of 
information contracting agency has presented subse
quent to issuance of decision. 

B-208311 June 8, 1983 83-1 CPD 623 
CONTR4CTS--DEFAULT--REPROCV~NT--DEFAULTE.D CONTRACTOR--NOT 
SOLICITED 

Although defaulted contractor may not be automa-
tically excluded from competition, defaulted supplier of 
air tanker services was not improperly excluded from 
competition where services were urgently needed because 
of start of fire fighting season and contracting officer 
limited his telegraphic solicitation to two firms that 
he considered qualified t~ commence work within matter 
of days . 

CONTRACTS--DEFAULT--REPROCV~NT--DEFAULTED CONTRACTOR LOW 
BIDDER--BID REJECTION--PROPRIETY 

Contracting officer acted reasonably in rejecting 
defaulted contractor's unsolicited bid upon tele
graphic solicitation seeking to reprocure air tanker 
services because (1) services were urgently needed, 
(2) defaulted contractor's air tanker had failed 
inspection twice, and (3) acceptance of its bid could 
have caused unwarranted delay due to possibi1ity of 
repetitive reinspec tions of tbs t aiTcra·ft. l'Joreeyer, 
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statutes and regulati~ns governing ~ed. procurements 
are not strictly applicable to reprocurements in 
behalf of defaulted contractor. 

8-208757.2 June 8, 1983 83-1 CPD 624 
GENERAL ACCOUNTING OFFICE--JURISVICTION--CONTRACTS--WALSH
HEALEY ACT 

GAO role in protest concerning regular dealer status 
under Walsh- Healey Act is li=ited to considering 
whether contracting officer complied with procedural 
requirements. 

B-208776, B-208776.2 June 8, 1983 83-1 CPD 625 
BIDS--COMPETITIVE SYSTEM--UNESSENTIAL REQUIREMENTS 

Requirement which li=1ts potential offeror's freedom to 
propose products it believes are suitable to meet agency's 
needs is undue restriction on competition where record 
shows only that restriction is based on unsupported con
clusions, without consideration of all relevant factors 
which demonstrate that restriction is needed to satisfy 
agency ' s min~ needs . 

B-209915.2 June 8, 1983 83-1 CPD 626 
CONTRACTORS--RESPONSIBILITY--DETERHINATION--REVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Conviction for cri=inal acts in connection with prior 
Gavt . contracts of individual who has or had interest 
in bidding firm determined by contracting officer to be 
responsible does not, in itself, constitute failure to 
apply definitive responsibility criteria in solicitation. 
Prior decision declining to review affirmative determina
tion of responsibility is affirmed. 

B- 211361 . 2 June 8, 1983 83-1 CPD 627 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-- 1 
CONSTRUCTIVE NOTICE 

Protesters have constructive notice of GAOlS Bid 
Protest Procedures s~ce they are publ±shed in the 
~ed. Reg. and CPR, and cannot rely on the~r alleged 
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unawareness of procedu~es or allegedly ~roneous advice 
of contracting personnel to excuse failure to comply with 
procedures' tillleliness -requirements. 

B-211546. 2 June 8, 1983 83-1 cPD 628 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
RECONSIDERATION REqlJESTS--ERROR OF FACT OR LAW-NOT ESTABLISHED, 

Prior decision which held that DepsrbDent of the 
Navy was under no legal obligation to set aside 
particular procurement for small business concerns 
is affirmed because request for reconsideration con
tains no factual or legal grounds upon which deci
sion should be reversed or modified. 

B-211686 June 8, 1983 83-1 CPD 629 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION LMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

It is not clear that protest against alleged improp~ie
ties was timely filed with procuring agency prior to 
bid opening. Even if protest was t:il!lely filed with pro
curing agency prior to bid opening, protest to CAD is un
tilllely snd not for consideration since it was filed more 
than 10 days after contracting agency opened bids. 'More
over, letter allegedly sent to CAD, but never received in 
our Office, cannot be considered "filed" for t:il!leliness 
purposes. 

B-211937. June 8, 1983 83-1 CPD 630 
CONTRACTORS--RESPONSIBILITY--DETERHINATION--REVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

Responsive bidder's ability to meet solicitation's 
requirements is matter of responsibility, and CAO 
will not review agency's affirmative deteTmination 
of responsibility except when protester shows pos
sible fraud on part of contracting officer or mis
application of definitive responsi~ility criterta • 
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B-208036, B- 208036. 2 JwIe 9, :1983 83-2 CPJJ 632 
BIDS- - INVITATION POR BlVS--DEFECTIVE--EVALUATION CRITERIA 

ITB fo·r Covt. 's meal services requi-rements that penaits 
bidder to apportion 20-100 percent of its evaluated 
(based on Covt. estimate) bid p-rice to unit meal price, 
and any remaining portion to lump-sum price to cover 
contractor's fixed costs, does not provide evaluation 
basis that reasonably assures that award to lowest eval
uated bidder will result in lowest cost during perfor
mance. Since all bidders do not have to apportion same 
percentage of their bid price to unit meal price, slight 
deViations from Covt. estimate could result in one bidder 
displacing another as least costly. 

BIDS--INVITATION FOR BlVS--SPECIFICATIONS--MIN~ NEEDS 
REQUlREMENT--AaMINISTRATIVE DETERHINATION--REASONABLENESS 

CAO will not question the AP's determination of its 
need for pricing format for meal servixes that requires 
bidder to apportion at least 20 percent of its bid price 
to unit meal price while permitting bidder to apply 
remainder to lump-sum price to cover its fixed costs, 
since protester failed to show detenaination, which is 
based on need for incentive to furnish good service, is 
unreasonable . 

CONTRACTS--FLXED-PRICE--REQUIR&MENTS O? FO~LLY ADVERTISED 
PROCUREMENTS--NOT VIOLATED BY PLIE.D-PRICE INDEFINITE QUANTITY 
CONTRACTS 

IFB for Covt. 's meal services requirements that permits 
bidder to apportion 20-100 percent of its evaluated bid 
price to unit meal price, and any remaining portion to 
lump-sum price to cover contractor's fixed costs, does 
not result in other than firm fixed price contract even 
though Covt.'s average cost per meal may change with 
·volume of meals served. Prices are fixed without regard 
to actual cost experience of contractor, thus meeting re
quirement for firm fixed pri~e contract. 

Fact that ITB ff!>r GQvt. 's.lIIe.ai s.ervi~es requii:@Iep,ts 
provides for negotiation of pri~e for .e.a!1.s served i'f]. 
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excess of 120 percent or less than ao percent of Covt. 
estimate does not violate requirement for f1Tm ftxed 
price contract resulting from formal advertising. DAR 
3-409(2)(a) authorizes placing maximum and siniman quan
tity limitations on requirements contracts, and resulting 
contract will be firm fi~ed price contract for neal ser
vices within those limitations. Provision for negotia
tion is only mechanism for uaking equitable adjustment 
where Covt. deviates from those quantities. 

CONTRACTS--REQUIREMENTS--ESTlMATED AMOUNTS BASIS--BEST 
INFORMATION AVAILABLE 

GAO will not question Govt's estimate for meal services 
where protester has failed to show estimate misrepresents 
antiCipated actual requirements, was based on less than 
best information available, or was result of bad faith 
or fraud . 

B-208320 June 9, 1983 83-1 CPD 632 
CONTRACTS--QiVUVT-FUNDED PROCUREMENTS--crENERAL ACCOUNTING OFFIC 
REVIEW 

GAO review of grant complaints deals exclusively with 
propriety of procedures followed in awarding ~f contracts 
by grantees, not issues concerning contract performance and 
contract administration. 

CONTRACTS--G~JVT-FVNDED PROCUREMENTS--SPECIFICATIONS--HIN~ 
NEEDS REQUIREMENT--ADMINISTRATIVE DETERHINATION--REASONABLENES 

Grantee procuring activity's determinati~n of its 
minimum need for fresh milk has not been shown to 
be clearly unreasonable by complainant's speculation 
that no firm is able to provide required amount of 
fresh milk. 

Grantee's requirement for fresh milk, although 
limitation on competition, is not unduly restric
tive since it represents actual needs of grantee. 
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B-209096, B-209096. 2 June 9, 3983 83-3 CPj) 633 
BIDS--AMBIGUOUS--NONRESPONSIVE BID 

Where bid is subject to two reasonable interpretations, 
under one of which it is nonresponsive, bid is nonrespon
si-ve. 

BIDS--PRICES--REASONABLENESS- -ADMINISTRATIVE DETERMINATION 

Contracting officer's dete~ination concerning price 
reasonableness is matter of administrative discretion 
which GAO will not question unless determination is unrea
sonable. 

BIDS--RESPONSIVENESS--DESCRIPTIVE LITERATVRE--INDICATION T~T 
ITEM OFFERED FAILED TO MEET SPECIFICATIONS 

Where descriptive literature furnished for informational 
purposes only describes same model offered in bid, rela
tionship between literature and bid is sufficient so that 
literature of low bidder, which describes noncomforming 
equipment, may not be disregarded by contracting agency . 

BIDS--RESPONSIVENESS--DETERMINATION--ON ~SIS OF BID AS 
SUBMITTED AT BID OPENING 

Agency's determination whether product offered by 
bidder meets specifications must be based on data 
submitted with bid . 

CONTRACTS--PROTESTS-~OOT, ACADEMIC, ETC. QUESTIONS 

Where agency acknowledges all facts necessary to 
establish validity of protest and proposes to take 
corrective action, it is unnecessary for CAO to consider 
whether protest complied with Bid Protest Procedures. 

B-209429.2 June 9, 1983 83-3 CPD 634 
CONTRACTS--PROTESTS--GENERAL ACCOUNTlNG O,F?ICE P.ROCEVURES-
RECONSIDERATION REquESTS--ERROR OF FACT OR LAW--NOT ESTABLISlIED 

Where request forreconsiderat:l:on taUs to demonst·rate 
any errsr of fact or law, pri'O·r dectston is affi'1'llled. 
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B-Zl051 5 June 9, .1983 83",1 ~ 636 
CONTRACTS-PROTESTS- AIITHORITY TO CONSIDFlR--HOUSING AND URBAN 
DEVELOPMENT DEPARTMENT PROCUREMENTS 

GAO will not consider protest concerniog procurement 
actions of Dept. of !IUD in connection with p·roperty 
maintenance responsibilities under National Housing Act, 
12 u.s.c. 1701 et seq. (1976), in view of Secretary 's 
broad statutory authority to make expenditures in 
connection with those responsibilities. 

B-2J.0609 .June 9, 1983 83-1. CPD 637 
CONTRACTS--PROTESTS--GENER&L ACCOUNTING OFFICE PROCEDURES-
INFORMATION SUFFIClENCY--CLARLFICATION REQUESTS BY GAO--DUTY 
TO MAKE 

GAO will not dismiss protest because of protester's 
failure to submit additional statement in support of 
its initial protest within 5 workiog days after receipt 
of GAO's letter of acknowledgement since GAO's Rid 
Protest Procedures require that protester be expressly 
notified of this requirement and, due to administrative 
error, GAO's acknowledgment letter failed to do this. 

CONTRACTS--SMALL BUSINESS CONCERNS--AWARVS--SMALL BUSINESS 
ADMINISTRATION'S AUTHORITY--CERTLFICATE OF COMPETENCY-
CONCLUSIVENESS 

GAO will not dismiss protest on grounds that, when 
protester submitted statement of specific grounds upon 
which its protest was based, it indicated disagreement 
with SRA decision not to issue certificate of competency 
(COC). While, as general rule, GAO does not review such 
matters, protester's additional statement alleged that 
SRA had acted in bad faith, allegation which GAO will 
review. 

Although protester made no showiog that SRA had 
acted in bad faith, it di'c\ present evidence that 
SRA's original refusal to issue COC was because 
of SHA's determination that protester was not 
eligible for COC progrBDI but, because of new imor-



mation presented by protester, SBA is now willing 
to reopen matter of protester's responsibility it 
contracting agency will resubmit matter to SBA. 

GENERAL ACCOUNTING OFFICE--RECOMMENDATIONS--CONTRACTS--SMALL 
BUSINESS CONCERNS--NONRESPONSIBILITY DET~INATION--RESU~ISSION 
OF RESPONSIBILITY ISSUE TO SEA 

Contrary to agency's belief, it cannot refuse to resubmit 
~tter of protester's responsibility to SBA. Original SBA 
decision was not final determination and, since SBA and not 
contracting agency has statutory authority to ~ke final 
disposition with respect to pTotester's responsibility, CAO 
recommends that agency resubmit matter to SBA. 

B-210873 June 9, 1983 83 -1 CPD 638 
BIDS-- COMPETITIVE SYSTEM--SUPERIOR ADVANTAGE OF SOME BIDDERS 

Solicitation's relaxation of Fed. specification 
resulting in alleged competitive advantage to one manu
facturer of diesel loaders which can offer less expensive 
machine than used by other manufacturers does not result 
in "unfair advantage." In any event, ac tual competition 
refuted alleged "unfair advantage." 

B- 211488 June 9, 1983 83-1 CPD 639 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OF?ICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest against rejection of protester's proposal 
filed more than 10 working days after protester was 
advised of rejection and reasons therefor is untimely 
and not for consideration. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lHPROPRIETIES--AFPARENT 
PRIOR TO BID OPENING/ CLOSING DATE FOR PROPOSALS 

Protest alleging that time allotted for submi~ston 
of proposals was too short ±s untimely and not for 
considerati~n since it was ftied after closing date 
for receipt of proposals. 
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8-211.86J. - June 9, 3.983 83.,1 CPlJ 640 
CONTRACTS--SMALL BVSINESS CONCERNS--AWARDS--~LL BUSINESS 
ADMINISTRATION'S AUTHORITY--SIZE DETERMINATION 

GAO does not consider small business size status 
protest since by law conclusive authority over matter 
is vested in SBA. 

8-211.902 June 9, 3.983 83-1 CPD 641 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO CLOSING DATE FOR RECEIPT OF QUOTATIONS 

Protest against provisions in request for quotations 
is untimely when filed after closing date for receipt 
of quotations. 

8-210392 June 10, 1983 83-1 CPD 642 
CONTRACTS--AWARDS--ERRONEOUS--lMPROPER V. ILLEGAL AWARD 

Where award is made in good fait h to firm u1t±Bate1y 
found not to have been low bidder because of mistake in 
higher bid alleged only after award which, if corrected, 
would have displaced awardee as low, contract is not 
illegal and therefore need not be canceled. In addition, 
GAO will not recommend termination for convenience since 
bidder's error 1n computing bid total and its failure to 
bring error to contracting officer' s attention before 
award contributed to erroneous evalution. 

8- 210968 June 10, 1983 83-1 CPD 643 
BUY AMSRICAN ACT--CONTRACTOR COMPLIANCE WITH CERTXPICATION-
CONTRACT ADMINISTRATION MATTER 

Contractor's compliance with Buy American provisions 
of contract concerns administration of contract 
which is not for resolution under bid protest 
procedures. 

CONTRACTORS--RESPONSIBILITy--lJET~NATION--REY~ BY GAO-
AFFIRMATIVE FINDINIJ ACCEPTElJ 

frotest against bi~der's abi1i~y to comply with Bay 
~er:l:can provi~dons concerns 1!IStte'X' Qf responeiMli·ty 
which GAO generally dees not ·review. 
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B-2:10968 J'7.me 3D, 3983 83,,;] CPIJ 643 - Con. 
CONTRACTS--LABOR SURPLUS AREAS--EVALVATION PREFERENCE-
ELIGIBILITY OF BIIJDER--PLACE OF SUBSTANTIAL PERFOJrMANCE-
RESPONSIBILITY MATTER 

Protest that bidder will not perform in Labor Surplus 
Area concerns matter of responsibility which GAO will 
not review. 

B-2:1.1889 June 10, 1983 83-1 CPD 644 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEIJURES-
TIMELINESS OF PROTEST--ADVERSE AGENCY ACTION EFFECT--, 
SOLICITATION IMPROPRIETIES 

Protest filed with GAO before closing date for 
receipt of proposals but more than 10 working days 
after protester learns of initial adverse agency 
action in response to protester's preclosing date 
protest to agency is dismissed as unt±mely. 

B-208928 June 13, 1983 83-1 CPD 646 
CONTRACTS-- NEGOTIATION--SOLE- SOURCE BASIS--JUSTIFICATION-
INADEQUATE DATA PACKAGE 

Agency decision to make sole-source award because 
of inadequate specification and data package and 
awardee's prior experience wtthmaintaining nonstand
ard equipment is upheld because protester has failed 
to establish decision lacks reasonable basis. 

B- 209455 June 13, 1983 83-1 CPD 647 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
COMPETITIVE RANGE EXCLUSION--REASONABLENESS 

Protest that minimum needs of agency were not made clear 
in solicitation and that exclusion of protester's 
proposal from competitive range for failure to meet 
such needs was improper is denied, since protester was 
informed during discussions of agency's actual needs and 
given opportunity to revise i~s proposal accordtngly. 
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8-209455 June 13, 1983 83-1 CPD 647 - Con . 
CONTRACTS--NECOT1ATION--OF~RS OR PROPOSALS--EVALUATION-
CCNPETITIVE RANCE OFFERORS--TECHNICAL CLARIFICATION QUESTIONS 

Initial proposal need not be excluded from competitive 
range simply because offeror did not return with proposal 
all requested documents, if initial proposal was reason
ably susceptible to being made acceptable through 
normal revisions that occur during discussions. 

CONTRACTS--NECOTIATION--OFFERS OR PROPOSALS--EVALUATION-
TECHNICALLY UNACCEPTABLE PROPOSALS--COST, ETC. NOT A FACTOR 

Where protester's proposal, after discussions, 
was reasonably found to be outside of competitive 
range, agency was not required to afford protester 
opportunity to submit best and final offer even though 
firm's price was substantially less than that of 
awardee, only other offeror, since technically unaccept
able proposal is of no value to agency. 

8-209815 June 13, 1983 83-1 CPD 648 
CONTRACTS--PROTESTS- -MOOT, ACADEMIC, ETC . QUESTIONS-
SOLICITATION CANCELLED 

Protest that correction of mistake in bid was improper 
is academic where solicitation is subsequently canceled 
and protester fails to show that cancellation was improper. 

8-209910 June 13, 1983 83-1 CPD 649 
CONTRACTS--NECOTIATION--OFFERS OR PROPOSALS--EVALUATION-
COMPETITIVE RANCE EXCLUSION--REASONABLENESS 

Based on review of record, GAO is unable to say that 
there was no rational basis for procuring agency's 
ultimate decision which excluded protester's proposal 
from competitive range for "container and trailer handling 
vehicles." Protester did no more than state its intention 
to provide required equipment feature eVen after being 
requested to provide a more complete description of its 
proposed equipment; however, mere statement of intention 
was unacceptable response. Agency request was in accord 
with request for proposals which specifically required 
all offerors to provide "detailed specifications with 
illustrated literature" concerning proposed equipment . 
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B- 210366 June 13,1983 83- 1 CPD 650 
CONTRACTS--TWO- STEP PROCUREMENT--STEP ONE--OFFERS OR PROPOSALS-
DISCUSSION WITH ALL OFFERORS REQUIREMENT--"MEANINGFUL " 
DISCUSSIONS 

Agency was not required to provide list of every 
specific deficiency found in protester's proposal 
where proposal was lacking in informational detail, 
and agency reasonably believed that degree of specific 
direction necessary was likely to result in technical 
transfusion or leveling . Under circumstances, agency's 
clear advice that proposal was informationally inadequate 
in key respects, and its identification of number, but 
not all, of proposal's specific deficiencies, was 
adequate . 

B- 210499 June 13, 1983 83-1 CPD 651 
BIDS--EVALUATION--FROPRIETY--UPHELD 

Contracting agency properly evaluated bids consis
tent with evaluation scheme based on anticipated 
work requirements set forth in amendment to IFB as 
amended, rather than, as protester contends, pursuant 
to initially issued scheme which set forth three poss
ible evaluation alternatives. 

CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PR02'EST--DATE BASIS OF PROTEST MADE KJlOWN TO 
PROTESTER 

Bid protest, filed after bid opening, alleging that 
the IFB, as amended, was ambiguous, is timely since 
the protester was unaware of the amendment and, there
fore, the basis of protest until after bid opening . 

B- 210500 . 2 June 13, 1983 83- 1 CPD 652 
BIDS--INVITATION FOR BIDS--INTERPRETATION--ORAL EXPLANATION 

Bidder relied at its own risk on alleged oral 
advice by contracting personnel that firm could qualify 
its bid price, where invitation incorporated standard 
language that oral explanations or instructions are not 
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binding . Moreover, e rroneous advice cannot estop Con
tracting agency from rejec t ing nonresponsive bid since 
it is required to do so by law. 

BIDS--RESPONSIVENESS- - DETERMINATION- _ON BASIS OF BID AS 
SUBMITTED AT BID OPENING 

Bid responsiveness must be determined from material 
available at bid opening , and post- opening explanations 
therefore cannot be considered to correct nonresponsive 
bid, even if lower price could be obtained by accepting 
corrected bid . 

BIDS--RESPONSIVENESS- -TEST XO DETERMINE- - UNQUALIFIED OFFER 
TO MEET ALL SOLICITATI ON TERMS 

Bid is nonresponsive where invitation required 
successful bidder to supply and supervise installa
tion of incinerator, and bid contains notation that 
price includes 5 days of i nstallation supervision . 
To be responsive, bid must r epresent unequivocal offer 
to meet invitation's material requirements at bid 
price, but this bid conditions its price upon no more 
than 5 days of supervision, and limits Govt . 's right 
to require supervision of incinerator's installation 
until completed. 

B- 210608 June 13, 1983 83- 1 CPD 653 
BIDS--UNBALANCED- -PROPRIETY OF UNBALANCE--"MATHEMATICALLY 
UNBALANCED BIDS"--WHAT CONSTITUTES 

Factor i ng startup costs into initial bid period does 
no t create mathematically unba l a nced bi d so l ong as 
each time period under contract carries its proportion
al share of cos t and profit . Moreover, alleged unbalan
ced bid remains low throughout contract regardless of 
whether Govt . exercises options. 

B- 210941 .4 June 13, 1983 83-1 CPD 654 
CONTRACTS--PROTESTS- - GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SIGNIFICANT ISSUE EXCEPTION- - NOT FOR 
APPLICATION 

Issue of whether f irm's offer properly was excluded 
from competitive range does not involve principle of 
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widespread interest to procurement community to be 
considered under exception to GAO ' s timeliness r equire
ments for issues significant to procurement practices 
or procedures . 

B- 210223. 2 June 14, 1983 83- 1 CPD 657 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--CANCELLATION-
REASONABLE BASIS--ADVERTISING PROCEDURE SUBSTITUTED 

Where agency initiates negotiated procurement when it 
should have conducted advertised procurement, contract
ing officer has reasonable basis to cancel request for 
proposals in order to issue invitation for bids. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--CANCELLATION-
RESOLICITATION- -AUCTION ATMOSPHERE NOT CREATED 

Where neither prices received in response to request 
for proposals (RFP) nor relative positions of offerors 
have been disclosed and protester merely presents spe
culation as to greater risk of disclosure arising from 
agency's cancellation RFP and resolicitation under in
vitation for bids, fear of possible auction is not 
sufficient reason to object to resolicitation. 

B-211943 June 14, 1983 83- 1 CPD 655 
GENERAL ACCOUNTING OFFICE--JURISDICTION--CONTRACTS-
NONAPPROPRIATED FUND ACTIVITIES 

Award of contract for construction which does not 
involve appropriated funds is not subject to GAO 
review . 

B- 209658 June 15, 1983 83-1 CPD 658 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--BEST AND FINAL-
~ISED PROPOSAL SUBMITTED--REOPENING OF NEGOTIATIONS NOT 
REQUIRED 

When offeror changes best and final offer in areas 
that have not been discussed, contracting agency 
may--but is not required to--reopen discussions and 
provide offeror with opportunity to explain changes. 
When request for best and finals specifically states 
that any technical or price revisions must be fully 
documented, decision not to reopen is reasonable . 
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8-209658 June 15, 1983 83-1 CPD 658 - Con . 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS- -DISCVSSION WITH 
ALL OFFERORS REQUIREMENT-- "MEANINGFUL" DISCUSSIONS 

When, during discussions, contracting agency encou
rages offeror to reduce proposed costs in certain 
areas, but offeror makes greater reductions than anti
cipated by agency, as well as others that were not 
discussed, GAO cannot conclude that discussions were 
inadequate . 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION- 
COST REALISM ANALYSIS--ADEQUACY 

GAO review of cost realism assessments is limited 
to determination of whether agency's evaluation is 
reasonably based and not arbitrary, capricious, or in 
violation of procurement regulations. Extent t o which 
agency examines proposed costs is generally matter 
of discretion. 

Even when offeror has previously been rated as 
superior in technical approach and organization, 
unsupported cost reductions in best and final may 
lead contracting agency reasonably to conclude that 
risk has increased that offeror will not be able to 
perform at proposed cost. 

CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--AMENDMENT-
FIXED-PRICE CONTRACT TO COST-TYPE CONTRACT- -COST REALISM 
ANALYSIS REQUIREMENT 

When contracting agency changes request for proposals 
from one for fixed-price contract to one for cost
type contract, it also should amend evaluation factors 
to notify offerors that it will assess cost realism 
and may adjust proposed costs accordingly. 

B- 211934 June 15, 1983 83-1 CPD 659 
CONTRACTORS--RESPONSI8ILITY--DETERMINATION--REVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

GAO does not review affirmative responsibili t y 
determination except in limi t ed circumstances . 
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B- 208461 . 2 June 1 6, 1983 83- 1 CPD 660 
BI DS--AMBIGUOUS--TWO CONFLI CTING PRICES FOR SAI~ I TEM 

Where invitation for bids called for single overtime 
call- back service price and low bid contained two prices, 
bid is no t nonresponsive , but, rather, ambiguous bid 
which may be accepted because ambiguity does not 
affect evaluation, bid i s low under either interpretation, 
and low bidder agr ees t o accept interpretat ion which 
is most favorable to Govt. 

CONTRAC'l'S--AWARDS--PROPRIETY 

Where GAO agrees that contract was improperly 
awarded, GAO will not review agency proposal to 
terminate c ontract for c onvenience of Gavt. 

CONTRACTS--PROTESTS--MOOT, ACADEMI C, ETC. QUESTIONS 

Where agency acknowledges all facts necessary to 
establish validity of protest and proposes to take 
corrective action, it is unnecessary for GAO to consi
der whether protes t was timely . 

B- 208275 June 17, 1983 83- 1 CPD 661 
CONTRAC1'S--PROTESTS- - SUSTAINED--SOLE-SOURCE PROCUREMENT-
UNJUSTIFIED 

Sole- source procurement of smoke detectors was impro
per becaus e agency's belief that there was no other 
source of acceptable detectors did not have reasonable 
basis . 

B- 210394 June 17, 1983 83- 1 CPD 662 
CONTRACTS- -PROTESTS--MOOT, ACADEMI C, ETC. QUESTIONS 

Protest against rejection of its bid by GSA is 
academic since protester offered to supply items 
manufactured in Mainland, China, and Publ i c Law 
97-377 (96 Stat. 1830) provided t hat no par t of any 
DOD appropriation could be used to purchase any of 
items in question that were manufactured in foreign 
country . DOD is primary user of items. 
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B- 210482 June 17, 1983 83-1 CPD 663 
CONTR4CTS- - PROTESTS- - GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST ~DE ~VOWN TO 
PROTESTER 

Contention that protest is timely filed because 
protester, jOint venture, did not learn of basis of 
protest until few days prior to filing its protest with 
GAO, when it received copy of contract awarded success
ful offeror, is contradicted by agency ' s uncontested 
statement that copy of contract was furnished to princi
pal of joint venture months earlier. Protest not filed 
within 10 working days of when protester knew or should 
have known of basis of protest is untimely. 

CONTR4CTS--PROTESTS--GE1VERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest of .arious alleged solicitation defects is 
untimely because it was not filed until 6 months 
after closing date for receipt of initial proposals. 

B- 211090 June 17, 1983 83- 1 CPD 664 
BIDS- - INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
NONRESPONSIVE BIDS 

Where all three bids received under IFB were properly 
rejected as nonresponsive, cancellation of IFB is proper . 

CONTR4CTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION IMPROPRIETIES--APPfi~NT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against restrictiveness of salient charac
teristics filed after bid opening is untimely under 
4 C.F . R. 21.2(b) (1) (1983). 

B- 211887 June 17, 1983 83-1 CPD 665 
CONTR4CTS- -PROTESTS--INTERESTED PARTY REQUIREMENT- -PROTESTER 
NOT IN LINE FOR AWARD 

Protest by fifth low bidder that contract was 
improperly awarded is dismissed. Protester is not 
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"interested party" under GAO's Bid Protest Proce
dures because even if protest were upheld, firm 
would not be in line for awar d. 

B- 212022 June 17, 1983 83- 1 CPD 666 
CONTRACTS--NEGOTIATION--SOLE- SOURCE BASIS--DETERMINATION NOT 
TO USE- -SCOPE OF GAO REVIEW 

GAO will not consider protest that competitive 
procur ement should be conduc t ed on sole- source basis 
with particular firm. 

B-209220 June 20, 1983 83- 1 CPD 667 
CONTRACTS- - NEGOTIATION--OFFERS OR PROPOSALS- -EVALUATION-
TECHNICAL SUPERIORITY r. COST- -SOLICITATION PROVISIONS 

Award of negotiated contract to higher rated, higher 
priced offeror is proper where that result is consis
tent with evaluation criteria stated in request for 
proposals and where procuring agency makes reasonable 
determination that difference in technical merit is 
sufficiently significant to j ustify difference in price . 

CONTRACTS--PROTESTS--CONTRACT ADMINISTRATION- -NOT FOR 
RESOLUTION BY GAO 

Whether awardee's leader/follower plan will achieve 
goal of Leader/Follower Program is matter of contr ac t 
administration, which is responsibility of procuring 
agency and not GAO. 

B- 209604.2 June 20, 1983 83- 1 CPD 668 
CONTRACTS--LABOR STIPULATIONS- -SERVICE CONTRACT ACT OF 1965-
MINIMUM WAGE, ETC. DETERMINATIONS--PROSPECTIVE WAGE RATE 
INCREASES- - INTERPRETATION OF SOLICITATION PROVISION 

Although merits of protest are de t ermined appro-
priate for GAO consideration upon request for re
consideration, protest is denied where protester's 
allegation that agency failed to pr operly apply soli
citation wage increase requir ement is found to be based 
on protester ' s misinterpretation of requirement . 
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B- 209683 June 20, 1983 83-1 CPD 669 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
BEST INTERESTS OF THE GOVERRMENT--IN-HOUSE PERFORMANCE FOUND 
TO BE CHEAPER, FASTER, ETC. 

When agency can obtain needed item faster and more 
cheaply by building it in-house rather than by 
awarding contract, agency may cancel solicitation 
on ground that cancellation is in best interests of 
Govt. 

BIDS--PREPARATION--COSTS--NONCOMPENSABLE--INVITATION PROPERLY 
CANCELLED 

Claim for bid preparation costs is denied where 
cancellation of solicitation was justified. 

B-209780 June 20, 1983 83- 1 CPD 670 
CONTRACTS--NEGOTIATION--OFFERS OF PROPOSALS--EVALUATION-
ADMINISTRATIVE DISCRETION 

Evaluation of proposals is primarily responsibility of 
procuring agency and not subject to objection unless 
shown to be unreasonable, arbitrary, or violative of law. 
Where protester received 20 technical pOints less than max
imum and would not have been in line for award if it had 
rece ived even one point less than maximum, evaluation has 
not been shown to have been unreasonable. 

CONTRACTS--NEGOTIATION- -OFFERS OR PROPOSALS- -EVALUATION-
CRITERIA- - APPLICATION OF CRITERIA 

Incumbent contractor is not entitled to presumption 
that it has experience and capability required by 
evaluation criteria. Incumbent's proposal must demons
trate compliance with experience and capability require
ment. 

CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
CRITERIA--IMPLICIT FACTORS 

Procuring agency need not explicitly identify evaluation 
subcriteria which are reasonably related to and encom
passed by evaluation criterion which is explicitly iden
tified in solicitation. 
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B- 209837, B- 209761 June 20, 1983 83- 1 CPD 672 
CONTRACTS--DAMAGES- - LIQUIDATED--ACTUAL DAMAGES V. PENALTY--
PRICES DEDUCTIONS--REASONABLENESS -

Solicitation provision permitting deduction from contrac
tor's payment where contractor fails to reperform satis
factorily service found defective by agency's quality 
assurance evaluator responding to customer complaint is 
not improper under agency regulations as quality assurance 
measure . 

B- 209968 June 20, 1983 83- 1 CPD 672 
CONTRACTS- - NEGOTIATION- - OFFERS OR PROPOSALS--EVALUATION- 
TRANSPORTATION COSTS--PREFERENTIAL RATES 

Protest that contracting officer failed to solicit and 
thus properly consider preferential transportation rates 
in evaluating protester's proposal is denied because there 
was no duty to solicit such rates . 

B- 210215 June 20, 1983 83- 2 CPD 1 
CONTRACTS--NEGOTIATION--SOLE- SOURCE BASIS--JUSTIFICATION-
INADEQUATE DATA PACKAGE 

Protest against sole- source nature of procurement is 
denied, since contracting agency does not possess or have 
rights in technical data necessary for competitive 
procurement and protester has not shown that performance 
could be accomplished without data . 

B- 211211 June 20, 1983 83- 2 CPD 3 
BIDS--RESPONSIVENESS--BRAND NAME OR EQUAL PROCUREMENT 

Rejection of bid which failed a t least in one respect 
to meet salient characteris t ics required by brand name 
or equal IFB was proper . 

BIDS--RESPONSIVENESS--LOW PRICE OF BID NOT A FACTOR 

Since bid was nonresponsive vis- a-vis IFB, f ac t that 
it was lowes t in price and offered equipmen t that may 
have been acceptable under previous solicitation is 
i rrelevant. 
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B- 211211 June 20, 1983 83- 2 CPD 3 - Con . 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION 1MPROPRIETIES--APPfi~NT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against contracting agency's choice of salient 
characteristics in brand name or equal IFB must be filed 
before bid opening to be timely . 

B- 211816 June 20, 1983 83-2 CPD 4 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
CONSTRUCTIVE NOTICE 

Bid Protest Procedures are published in Fed . Reg .• 
and protesters therefore are charged with construc
tive knowledge of their contents. Therefore. lack of 
actual knowledge of timeliness requirements does not 
excuse untimely filing of protest. 

B- 211908 June 20, 1983 83- 2 CPD 5 
BIDS--COMPETITIVE SYST~--SUPERIOR ADVANTAGES OF SOME BIDDERS 

Fact that bidder enjoys competitive advantage because 
it is owner of distributorship for mat erial needed for 
contract is not unfair advantage that Govt. is required 
to equalize among bidders. 

B- 211985 June , 20, 1983 83- 2 CPD 6 
CONTRACTS--SMALL BUSINESS CONCERNS--AWARDS--RESPONSIBILITY 
DETERMINATION--NONRESPONSIBILITY FINDING- -CERTIFICATE OF 
COMPETENCY REQUIREMENT 

GAO will not review contracting officer ' s nonrespon
sibility determination where it has been affirmed by 
SBA's denial of certificate of competency . 

B-212056 June 20, 1983 83- 2 CPD 7 
CONTRACTS--~L BUSINESS CONCERNS--A"wARDS--SMALL BUSINESS 
ADMINISTRATION 'S AUTHORITY--SIZE DETERMINATION 

Protest concerning small business size status of 
bidders is by law matter for decision by SBA and 
not for consideration by GAO . 
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B-208929 June 21, 1983 83- 2 CPD 8 
BIDS--RESPONSIVENESS--BRAND NAME OR EQUAL PROCUREMENT 

Bid proposing "equal" product in response to brand 
name or equal invitation was properly rejected as 
nonresponsive where descriptive information submitted 
or reasonably available is not sufficient to estab
lish that product bid meets all of listed salient 
characteristics of brand name item. 

B- 209287 . 2 June 21 , 1983 83- 2 CPD 9 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
DEFECTIVE SOLICITATION 

Post-bid opening cancellation of IFB for underground 
heat distribution system is reasonable where IFB con
tained unjustifiable requirement for metallic conduit 
and, as result, one or more potential suppliers may 
have been prevented from competing. 

Defective specifications which would unjustifiably 
impair competition among potential subcontractors may 
constitute compelling reason to cancel solicitation 
after bid opening. 

CONTRACTS- -MODIFICATION--BEYOND SCOPE OF CONTRACT--SUBJECT TO 
GAO REVIEW 

Agency may not avoid canceling solicitation by changing 
requirements after award where it is aware before award 
of need for change. 

B- 210483 June 21, 1983 83- 2 CPD 10 
BIDS--INVITATION FOR BIDS--CANCELLATION--RESOLICITATION-
REVISED SPECIFICATIONS 

Cancellation of solicitation and resolicitation for 
barge dry locking and overhaul were proper where agency 
reasonably determined that initial solicitation speci
fications did not reflect agency 's actual requirements. 
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B-210649 . 2 June 21, 1983 83- 2 CPD 11 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
T~LINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Prior decision dismissed claim for bid preparation 
costs because protest of matters upon which claim was 
based was not timely filed with agency. Protester now 
asserts new facts which, if accepted as true, would 
make agency protest timely. However, claim is dismissed 
and prior decision is affirmed because protest was not 
filed with GAO within 10 working days of agency denial 
of protest. 

B~210819 June 21, 1983 83- 2 CPD 12 
BIDS--INVITATION FOR BIDS--CANCELLATION--AFTER BID OPENING-
PARTIAL--LESSER QUANTITIES, ETC. 

Partial cancellation of solicitation is justified 
when agency no longer needs quantity of supplies 
originally solicited . 

CONTRACTS--AWARDS--VALIDITY--PROCEDURAL DEFICIENCIES--NOTICE 
OF AWARD 

Pro t est by firm which is not bidder under solicitations 
against failure to receive notice of awards is without 
merit . Under DAR, agency is required to provide prompt 
notice of award only t o unsuccessful offerors. In any 
event, failure to provide notice is procedural matter 
which does not affect validity of award. 

CONTRACTS--PROTESTS- -MOOT, ACADEMIC, ETC. QUESTIONS-
QUESTIONS FOUND NOT MOOT, ACADEMIC, ETC. 

Protest issues do not become academic so long as 
protest, if sustained, may result in award of con
tract to protester. 

CONTRACTS- -SMALL BUSINESS CONCERNS--AWARDS--DELAYED-
CERTIFICATE OF COMPETENCY PROCESSING TIME 

Agency need not withhold award of contract to another 
bidder found to be responsible or indefinitely suspend 
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emergency procurement to meet critical need pending 
SBA COC determination since applicable reg. permits 
award 15 working days after notice to SBA of request for 
COC. 

B-210927.2 June 21, 1983 83-2 CPD 13 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest not received by GAO within 10 working days 
after protester knew or should have known basis of its 
protest is untimely and will not be considered . 

B- 211846 June 21 , 1983 83- 2 CPD 14 
BIDS--INVITATION FOR BIDS--~NDMENTS--FAILURE TO ACKNOWLEDGE-
BID NONRESPONSIVE 

Failure to acknowledge amendment which materially modifies 
delivery requirements renders bid nonresponsive. 

BIDS--INVITATION FOR BIDS--~NDMENTS--NONRECEIPT--BIDDER'S 
RISK--BIDDER EXCLUSION NOT INTENDED 

Bidder's failure to acknowledge IFB amendment may 
not be waived on basis that bidder did not receive 
amendment from agency prior to bid opening where no 
evidence indicates deliberate attempt by agency to 
exclude bidder from competition. 

B- 210805 June 24, 1983 83- 2 CPD 15 
CONTRACTS--GRANT-FUNDED PROCUREMENTS--GENERAL ACCOUNTING 
OFFICE REVIEW 

While GAO will review award of contract under grant, 
GAO will not consider complaint that grantee failed to 
permit prime contractor to substitute complainant's pro
duct for one of products specified in contract, since 
matter is one of contract administration . 

B- 211879 June 24, 1983 83-2 CPD 16 
BIDS--PRICES--BELOW COST--NOT BASIS FOR PRECLUDING AWARD 

Submissio.l of allegedly below-cost bids does not 
provide basis for challenging award of contract. 
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B- 212023 June 24, ~983 83- 2 CPD 17 
CONTRACTS--PROTESTS--INTERESTED PARTY REQUIREMENT--SMALL 
BUSINESS SET-ASIDES 

Protests is dismissed where procurement is lOO-percen t 
small business set-aside and SBA has determined that 
protester is not small business and, therefore, not 
interested party to challenge award to another bidder. 

B- 212063 June 24, 1983 83- 2 CPD 18 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TlMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest against alleged improprieties in solicitation 
which is filed after closing date for receipt of pro
posals is untimely. 

B- 212096 June 24, 1983 83- 2 CPD 19 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST- - SOLICITATION IMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging improprieties apparent in solici tation 
must be filed prior to bid opening. 4 C.F .R. 21. 2 (1983) . 

8- 207335 . 2 June 27, 1983 83- 2 CPD 20 
CONTRACTS--PROTESTS--ALLEGATIONS--UNSUBSTANTIATED 

Statement by one Govt. witness at suspension hearing 
that he believed two companies whose respective pre
sidents were husband and wife were affiliated because 
" there could not be separation of decision making 
between two companies, in two people who are husband 
and wife" is insufficient to show that suspension of 
wife's company was motivated by sex discrimination. 

CONTRACTS--PROTESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES-
RECONSIDERATION REQUESTS--ADDITIONAL EVIDENCE SUBMITTED 

GAO affirms, upon reconsideration, its prior deci~ion 
in which it concluded t hat agency did not act ar~~tra-
irly in suspending firm on basis that it was aff~liated 
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wi~h another previously- suspended firm, because even 
after considering new evidence presented by protester 
most of facts upon which agency based its de~ermination of 
affiliation remain undisputed . 

B- 208445.2 June 27, 1983 83- 2 CPD 21 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
~CONSIDERATION REQUESTS-- ERROR OF FACT OR LAW--NOT ESTABLISHED 

Prior decision holding that contract awardee did 
not have conflict of interest is affirmed. 

B- 209232 June 27, 1983 83- 2 CPD 22 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--DEFECTIVE-
ALLEGATION NOT SUSTAINED 

Protest by incumbent that certain acceptable quality 
levels required by solicitation have never been achie
ved consistently, and that this fact was not made known 
to potential bidders, is denied. GAO will not object 
to contracting agency ' s judgment that specification is 
necessary and practicable absent clear and convincing 
evidence to contrary, since responsibility for drafting 
proper specifications is contracting agency's . Fact that 
protester-incumbent has not achieved certain performance 
requirements does not establish that agency's judgment 
of its needs is incorrect . Further, GAO knows of no 
legal requirement for agency to have revealed incumbent's 
actual performance record to other prospective bidders. 

Protest that data used in solicitation is misleading 
and incomplete is denied, where agency relates that 
earlier data is more reliable than current data furni -
shed by protester, incumbent contractor, and agency further 
advises that more recent data was furnished to all 
prospective bidders in form of attachment to minutes of 
pre-bid conference. 

Provision in soliCitation allowing for equitable 
price adjustment should anticipated workload inc:e~se 
or decrease 15 percent was not improper, as prov~s~on 
affec t s all potential bidders equally, and fact that 
bidders may respond to risk of workload deviations 
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differently in calculat ing their bid prices is matter of 
business judgment that does not preclude fair compe
tition. 

B- 209232 June 27, 1983 83-2 CPD 22 
BIDS--P~ARATION--PRICE ACCURACY--BIDDER RESPONSIBILITY 

Govt. is under no legal obligation to eliminate 
risk from procurement entirely . Although speci
fications must be ambiguous, state minimum needs accu
rately, and provide for equal competition, prospective 
bidders are expected to take attendant risks into 
account when preparing their bids. 

B-209692.2 June 27, 1983 83-2 CPD 23 
CONTRACTS--PROTESTS-- GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST-- DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Bid protest submitted 7 weeks after protester was 
advised that, based on reevaluation of bids, it was 
not low bidder is untimely. 

B-209918.2 June 27, 1983 83- 2 CPD 24 
BIDS-- INVITATION FOR BIDS--SPECIFICATIONS--ADEQUACY--SCOPE 
OF WORK--SUFFICIENCY OF DETAIL 

Where specifications adequat ely inform bidders of 
Navy's requirements for grounds maintenance service, 
fact that they do not detail every aspect of perform
ance does not render them insufficient to permit 
bidding on intelligent and equal basis. 

B-210043 June 27, 1983 83-2 CPD 25 
CONTRACTORS--RESPONSIBILITY--DETERMINATION--REVIEW BY GAO-
AFFIRMATIVE FINDING ACCEPTED 

GAO will not question affirmative responsibility 
determination absen t showing of possible fraud or 
bad faith by Govt . officials, or that definitive 
responsibility cri t eria were not met . To show ba~ 
faith, firm must proffer virtually irrefutable ev~
dence that officials acted with malicioUS and speci fic 
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intent to injure firm, which has not been done has 
not been done here . Also, solicitation request for 
dealer status, sources of supply, and nature and 
value of inventory does not establish definitive 
criteria, but rather involves only kind of information 
normally used by contracting officials to determine 
offeror's responsibility in general. 

CONTRACTS--LABOR STIPULATIONS--WALSH-HEALEY ACT--ADMINISTRATION 
AND ENFORCEMENT-- DEPARTMENT OF LABOR 

GAO will not consider complaint that firm is not 
regular dealer under Walsh-Heal ey Public Contracts 
Act, 41 U.S.C. 35-45 (1976) . By law, such matters 
are for determination by contracting agency in first 
instance, subject to final review by SBA (if small 
business is involved) and Sec. of Labor. 

CONTRACTS- -NEGOTIATION--OFFERS OR PROPOSALS--EVALUATION-
TECHNICAL ACCEPTABILITY 

Offer that does not include statement required 
by RFP about how offeror will meet delivery sche-
dule of contract to supply DOD with replacement automo
tive parts, ~, from existing stock or wholesale 
distributors, did not have to be rejected as techni
cally unacceptable, as competitor argues, since sub
mission of statement was not prerequisite to finding 
of technical acceptability. 

B- 210692 June 27, 1983 83-2 CPD 26 
AGENTS-- OF PRIVATE PARTIES--AUTHORITY--CON~CTS--EVIDENCE TO 
ESTABLISH--ADMINISTRATIVE DETERMINATION 

Where conduct of protester caused procuring 
activity to reasonably believe that protester con
sented to its employee making offer, employee had 
apparent authority to make offer and procuring 
activity could act in reliance on offer even if 
employee lacked actual authority to make offer . 
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B-2~0692 June 27, ~983 83- 2 cP~ 26 - Con. 
CONTRACTS--FEDERAL SUPPLY SCHEDULE--PRICES--REDUCTIONS--NOTICE 

Burden is on supplier of item listed under FSS contract 
to notify ~ontracting activity of price reductions accep
ted by GSA. Where protester failed to inform procurement 
agent of price reduction and procurement agent lacked 
actual notice of reduction, procuring activity need not 
consider price reduction in determining low price. 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Where only evidence on issue of fact is conflicting 
statements of protester and contracting officials, 
protester has not carried burden of proving its case. 

B-210779 . 2 June 27, 1983 83- 2 CPD 27 
CONTRACTS--PROTESTS--MOOT, ACADEMIC, ETC. QUESTIONS--AWARD 
MADE TO PROTESTER 

Request for reconsideration is dismissed as academic 
where requesting firm has been awarded contract under 
disputed procurement. 

B- 211899 June 27, 1983 83- 2 CP~ 28 
BIDDERS--RESPONSIBILITY V. BID RESPONSIVENESS--INPO~JON-
QUALITY CONTROL REQUIREMENTS--PROPOSED METHOD OF COMPLIANCE 

While information as to how bidders propose to comply with 
quality control requirements for services may be required 
under IFB to determine bidder's reqponsibility, it could 
mot be required for purpose of making responsiveness deter
mination, regardless of solicitation language to that effect. 
Agency thus correctly determined that bidder's failure to 
submit quality control program with its bid did not make 
bid nonresponsive. 

B- 211916 June 27, 1983 83- 2 cPD 29 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--A~VERSE AGENCY ACTION EFFECT 

Protest that proper Dept. of Labor wage rate was not used 
in solicitation is untimely because it was filed with GAO 
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more than 10 working days afte r notification by contract
ing agency of initial adverse action on protest filed with 
contracting agency . 

B- 209157 June 28, 1983 83- 2 CPD 30 
BIDS- -INVITATION FOR BIDS- -SPECIFICATIONS--RESTRICTIVE--UNDUE 
RESTRICTION 

Solicitation requirement that heat distribution system 
be constructed with calcium s i licate insulat ion to 
exclusion of any other t ype is unduly restrictive, whe r e : 
(1) agency justified r equirement as necessary due to severe 
groundwater conditions; (2) protester's foam glass 
insulated system has been approved for most severe ground
water conditions under applicable prequalification proce
dures; and (3) agency presents no evidence that protester's 
foam glass- insulated system would not be suitable for 
project. 

B- 209260 .2 June 28, 1983 83- 2 CPD 31 
BIDS--INVITATION FOR BIDS- -CLAUSES-- DESCRIPTIVE LITERATURE-
JUSTIFICATION FOR--SUFFICIENCY 

Sufficiency of formal written justification for use 
of descriptive literature clause is matter of form and 
does not constitute basis for sustaining protest where 
circumstances necessary for including s uch clause are 
present . Futher, issue of whether those circumstances 
are such that descriptive literature clause may be properly 
included must be protested prior to bid opening date. 

BIDS-- INVITATION FOR BIDS--SPECIFICATIONS--DEFECTIVE- -NOT 
PREJUDICIAL 

Where IFB provision requiring "light pen" to control 
board work on digitizer was imprecise in that term was 
used in its generic rather than its literal sense, since 
protester's bid was properly found nonresponsive on other 
basis, it was not prejudiced by this vague specification . 
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B-209260.2 June 28, 1983 83- 2 CPD 31 - Con . 
BIDS--RESPONSIVENESS--DESCRIPTIVE LITERATURE--CLARIFICATION 
OF PRE-PRINTED LITERATURE--BID RESPONSIVE 

Where statement in proposed awardee's descriptive litera
ture indicates that it tends to supply graphic processors 
with 500,000 bytes of memory as required by IFB, this 
statement clarifies bidder's pre-printed descriptive 
literature which indicates that processors have only 
440,000 bytes of memory . 

PIDS--RESPONSIVENESS--SOLICITATION REQUIREMENTS NOT SATISFIED
CONFORMABILITY OF EQUIPMENT, ETC. OFFEREV--NOT DETERMINABLE 
FROM BID--TWO MODELS OF COMPONENT IDENTIFIED IN BID 

Protester's bid for computer system wss properly found 
to be nonresponsive where it failed to show which of two 
models of component identified in its bid was to be offered 
where at least one of models did not conform to specifica
tion requirements. Futher, protester's bid contained no 
literature describing another component and its literature 
showed that bidder was proposing only four hardware communi
cation links where solicitation required eight. 

CONTRACTS--PROTESTS- -ALLEGATIONS--UNSUBSTANTIATED 

Protester's contentions that proposed awardee failed to 
supply descriptive literature for number of items in its 
bid, and that low responsive bidder failed to include 
maintenance contract in its bid as required by specifica
tions, are without merit where record contains literature 
on each item, agency determined that literature was ade
quate to determine responsiveness of proposed awardee's 
bid, and specifications did not require that actual main
tenance contract be submitted with bid. 

CONTRACTS-- PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO BID OPENING/CLOSING DATE FOR PROPOSALS 

Protest alleging that requirement for descriptive lite
rature contained in solicitation was defective becsuse 
it did not meet specificity requiremen' - of DAR will not 
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be considered since protest concerns alleged defect in 
solicitation and it should have been filed prior to bid 
opening. 

B-209745 et aZ. June 28, 1983 83- 2 CPD 32 
BIDS--ESTlMATES OF GOVERNMENT--REASONABLENESS 

There is no basis to conclude that solicitation's 
estimated quantities caused bids submitted under 
solicitation to be materially unbalanced, where 
estimated quantities are not shown to be inaccurate . 

CONTRACTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

~rotester fails to meet its burden of proof in 
challenging solicitation's estimates for landscaping 
services where protester submits no evidence that 
estimates are wrong but merely alleges that as contrac
tor under previous contracts, it found actual work to be 
"drastically curtailed" from estimates . 

CONTRACTS--REQUIREMENTS--REQUIREMENTS V. INDEFINITE QUANTITY--
ADMINISTRATIVE DETERMINATION -

Contracting officer did not abuse his discretion in 
deciding that Govt.'s need for landscaping services 
would be better served under requirements contract 
rather than indefinite quantity contract (which 
guarantees that minimum quantity of services will 
be ordered) since quantity of services needed depended 
upon factors that were not predictable, so that it was 
not in Govt . 's interest to commit itself to specified 
minimum. 

B- 210087 June 28, 1983 83- 2 CPD 33 
BIDS--INVITATION FOR BIDS--SPECIFICATIONS--RESTRICTIVE-
BURDEN OF PROVING UNDUE RESTRICTION 

When protester challenges agency's solicitation specifi
cations, and agency has made prima facie case that speci
fications are related to its minimum needs, protester has 
not met its burden of showing that needs determination is 
clearly unreasonable. 
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B-210680. 2 June 28, 1983 83- 2 CPD 34 
CONTR4CTS--PROTESTS--BURDEN OF PROOF--ON PROTESTER 

Protester f ails to carry his burden of proving that 
contracting officials acted without reasonable basis 
or in bad faith in requiring performance and payment 
bonds where record reveals that contracting officials 
determined in good faith that bonds were necessary to 
protect Govt .' s interest in considerable quantity of 
valuable Govt. property which will be provided to con
tractor for use in performing contract . 

R- 9. 70823 June 28, 1983 83- 1 CPD 35 
BLDS--RESPONSIVENESS--DESCRIPTIVE LITER4TURE--INDI CATION THAT 
ITEM OFFERED FAILED TO MEET SPECIFICATIONS 

Rej ection of low bid as nonresponsive is proper where 
descriptive data required to be submitted with bid for 
evaluation purposes does not demonstrate bidder's com
pliance with specifications. 

B- 210848 June 28, 1983 83- 2 CPD 36 
BIDS--ACCEPTANCE--NOT PREJUDI CIAL TO OTHER BIDDERS 

Revelation of bid price in telegraphic modification 
prior to bid opening , although contrary to terms of 
solicitation, is waivable error where no proof of pre
judice to other bidders is presented . 

B- 211252. 2 June 28, 1983 83- 2 CPD 37 
CONTR4CTS--PROTESTS--GENER4L ACCOUNTING OFFICE PROCEDURES-
RECONSIDER4TION REQUESTS--ADDITI ONAL EVIDENCE, INFO~ION, 
ETC. REQUESTED BY GAO--FIVE DAY RULE 

GAO will dismiss request for reconsideration when 
protester alleges it filed oral and written protests 
with contracting agency before closing date for 
receipt of initial proposals, but agency has no record 
of protests and protester has not s ubmitted additional 
information concerning them within 5 days after GAO ' s 
request for such information. 
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B- 21J252 . 2 June 28, ~983 83- 2 CPD 37 - Con. 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
RECONSIDERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHED 

Request for reconsideration that does not challenge 
facts or law upon which initial decision was based, 
but raises new issues based on facts available to 
protester at time of original protest, is considered 
new protest, and GAO will dismiss if fo r failure t o 
independently meet timeliness requirements. 

B- 211333 June 28, 1983 83- 2 CPD 38 
PURCHASES--SMALL--REQUESTS FOR QUOi~TIONS--MISPLACED LOWER 
OFFER--EFFECT ON AWARD 

After issuance of purchase order in small purchase 
procurement, agency discovered that it had misplaced 
protester's timely lower quotation. GAO will not dis
turb contract, however, since agency's error was not 
result of conscious or deliberate effort to exclude 
protester from consideration . 

8- 211378 June 28, 1983 83- 2 CPD 39 
BIDS--RESPONSIVENESS--8RAND NAME OR EQUAL PROCUREMENT 

Bid offering equal product which does not contain 
adequate descriptive literature showing that all 
salient characteristics will be met is nonresponsive . 

B- 211455 June 28, 1983 83- 2 CPD 40 
BIDS--LATE--TELEGRAPHIC MODIFICATIONS--DELAY DUE TO WESTERN 
UNION 

Telegraphic bid modification received almost 4 hours 
after bid opening is properly rejec ted as late despite 
submission of modification by protester to Western 
Union more than 19 hours before bid opening, absent 
evidence that late receipt was due to Govt. mishand
ling . 
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B- 211547 . 2 June 28, 1983 83- 2 CP~ 41 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
TIMELINESS OF PROTEST--PROTEST AD~RESSE~ INCORRECTLY 

While reasonable dispute over timeliness of protest 
ordinarily is resolved in protester's favor, protester 
alleging that it timely protested to agency both 
orally and in writing before proposals were due still 
must present some reasonable degree of evidence to 
support its version of facts where agency unequivocally 
disagrees. Neither copies of telephone bills that show 
that calls were placed to agency, which contracting 
officer denies receiving, nor copies of letters of 
protest that were incorrectly addressed to that agency, which 
agency also says it never received, constitute necessary 
evidence. 

B- 212084 June 28, 1983 83- 2 CP~ 42 
BIDS--PRICES--BELOW COST--NOT BASIS FOR PRECLU~ING AWARD 

Below-cost bidding is not illegal and low bidder 
thus may not be denied award merely because it 
submitted below- cost bid . 

CONTRACTORS--RESPONSIBILITY--DETERMINATiON--REVIEW BY GAO-
AFFIRMATIVE FIN~ING ACCEPTE~ 

GAO will not review affirmative determinations of 
responsibility except in limited circumstances not 
relevant here. 

B-210285 June 29, 1983 83- 2 CPD 43 
BIDS--AMBIGUOUS--ACCEPTANCE 

Second low bidder is not prejudiced where low bidder 
created ambiguity only as to price by adding item to 
bid schedule and agency requested that bidder explain 
its bid after bid opening because bid remains low whe
ther or not additional item is included in total price. 
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8- 210870 . 2 June 29, 1983 83- 2 CPV 44 
CONTRACTS--PROTKSTS--GENERAL ACCOUNTING OFFICE PROCEVURES-
TIMELINESS OF PROTEST--SOLICITATION lMPROPRIETIES--APPARENT 
PRIOR TO BIV OPENING/CLOSING VATE FOR PROPOSALS 

Protest alleging inadequacy of solicitation is dismissed 
as untimely when filed more than six months after bid 
opening because GAO Bid Protest Procedures require filing 
prior to bid opening . 

B- 209186 June 30, 1983 83- 2 CPV 45 
CONTRACTS--NEGOTIATION--REQUESTS FOR PROPOSALS--SPECIFICATIONS-- ' 
RESTRICTIVE--UNVUE RESTRICTION NOT ESTABLISHEV i 

Where agency advances multiple jus tifications in 
support of alleged unduly restrictive specification, 
specification is not objectionable when at least one of 
justifications has not been shown to be clearly unrea
sonable. 

CONTRACTS--NEGOTIATION--SOLE-SOURCE BASIS--ONE KNOWN SOURCE 

Where agency's minimum need is for optical micro-
scope that can be used simultaneously with scanning elec
tron microscope, and it appears that protester's equip
ment will not permit simultaneous use, protester cannot 
be considered to be possible source of supply for required 
equipment. 

B- 209446.3 June 30, 1983 83- 2 CPV 46 
CONTRACTS--PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES-
RECONSIVERATION REQUESTS--ERROR OF FACT OR LAW--NOT ESTABLISHEV 

Prior decision is affirmed where reconsideration 
request merely reflects protester's disagreement 
with prior decision and does not provide any evidence 
that prior decision was erroneous. 

B- 210709 June 30, 1983 83-2 CPV 47 
CONTRACTS--NEGOTIATION--OFFERS OR PROPOSALS--DISCUSSION WITH 
ALL OFFERORS REQUIREMENT--EXCEPTION--NO REASONABLE CHANCE FOR 
AWARD 

Protester ' s contention that agency erred in excluding 
its technically acceptable proposal from competitive 
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range without discussions is denied, since record shows 
that agency had reasonable basis for its belief that 
protester's initial price, which was 44 percent higher 
than price of low technically acceptable proposal, was 
so far out of line with prices of other proposals that 
protester ' s proposal did not have reasonable chance of 
being selected for award. 

B- 212125 June 30, 1983 83- 2 CPD 48 
CONTRACTS- -PROTESTS--GENERAL ACCOUNTING OFFICE PROCEDURES- 
TIMELINESS OF PROTEST--DATE BASIS OF PROTEST MADE KNOWN TO 
PROTESTER 

Protest against rejection of bid which is filed with 
contracting agency more than 10 working days after reason 
for rejection is known is untimely under Bid Protest 
Procedures and will not be considered by GAO. 
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SOme bidders B-210873 June 9 ... 130 

B-211908 June 20 .. , 143 

Unessential requirements B-208776 ) 

B-208776 . 2) June 8 ... 124 

Estimates of Government 
Faulty 

Cancellation of invitation B- 209765 Apr. 15 .•. 31 

Reasonableness B- 209745, 
et al. June 28 ... 154 

B-209929 May 17 ... 79 
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Upheld 

Technical adequacy 
Administrative 
determination 

Invitation for bids 
Ambiguity al1~gation 
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interpretation 
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B-208876 
B-210939 

B-210499 

B-210013 

B-2l0582 

B-209092 

procedure 
B-209535 
B-209707 

B-208877 
B-209761.2 
B-210258 
B-211 846 

B-20924l 

Effect of acknowledgement of 
later amendment which references 
earlier amendment B-209241 

Waiver 
Significance of 
amendment B-210094 
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Apr. 
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Apr. 
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13 ... 134 

10 ... 70 
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17 ... 77 
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22 .. . 45 
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Nonreceipt 
Bidder's risk 

Bidder exclusion not 
intended 

Cancellation 
After bid opening 

B-211846 

Best interests of the Government 
In-house performance found to be 
cheaper, faster, etc. B-209683 

June 21. .. 146 

June 20 ... 141 

Compelling reasons only B-210000 Apr. 22 •.. 45 
B-210018 ) 
B-210018.2) May 23 ... 91 

Defective solicitation B-208876 June 7 ... 120 
B-209092 May 17 .•• 78 
B-209235 May 9 •.. 64 
B-209287.2 June 21. .. 144 

Prompt payment discount provision 
included contrary to agency 
regulations B-211548 May 17. .• 80 

Inadequate funding B-211049 ) 
B-211049.2) May 24 ... 98 

Insufficient funding B-211859 June 6 .•. 117 

Justification 
Inaccurate 
specifications B-209262.2 Apr. 12 ... 18 

Low bid in excess of 
Government estimate B-209929 May 17 •.. 79 

Nonresponsive bids B-211090 June 17 •.. 139 

Partial 
Lesser quantities, etc .B-210819 June 21 ... 145 

Res01icitation 
Revised specifications B-210483 June 21 . .. 144 
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B-208036.2) June 9 .. . 126 
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Undisclosed B- 208986 Apr. 21. .. 37 

Interpretation 
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Speci fications 
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Sufficiency of detail B- 209918 . 2 June 27 . . . 149 

Brand name 
Consideration of "equal" 
bid 
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Restrictive 
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Apr. 13 .. . 24 
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June 7 ... 120 
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cancelled 
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B-209683 
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B-211231 
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Reasonableness 
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Responsiveness 
Bid guarantee 
requirement B-209446.2 

Brand name or equal 
procurement B-208929 

B-209710 
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B-210416 
B-210939 
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Descriptive literature 
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literature 
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Deficiencies 

Description of 
model 

B-209260 .2 

B-210123.2 
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failed to mee t 
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B-209096.2) 
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Materiali t y of 
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On basis of bid as 
at bid opening 
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B-210500.2 
B-210582 

Effect on confidential l egend 
Restrictive of 
competition B-209412 

Exceptions t aken to invitation terms 
Delivery provisions 
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to issue Notice to 
Proceed B- 209456 

Labor surplus area 
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Small business 
requirements 

Failure to furnish something 
required 

Bid s i gna ture 

Descriptive literature 

Invitation for bids 
attachments, e tc. 

Prices 
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B-211239 

B- 210669 
B-211675 

B-211669 

B- 209387 
B- 211370 

B- 208500 

B- 211326 
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June 
June 
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9 ••• 
13 •.. 

3 ••. 

2 
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May 16... 74 

Apr. 6. . . 14 

Apr. 1... 2 
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17 .. . 
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10 .•. 

81 

88 
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June 7 ... 119 
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Low price of bid not a 
factor B-211211 
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Minor deviations from IFB 
requirements B-208l48.3) 

B- 208148.4) 

Sample requirement B-206399) 
B-207258) 
B-210161 

Solicitation requirements not 
satisfied 

Conformability of 
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equipment, 
B-209886 ) 
B-209886.2) 

Not determinable from bid 
Two model s of component 

June 20 ... 142 

May 23 ••. 86 

Apr. 22 . . . 40 
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June 3 ... 112 
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Test to determine 
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B-210411 
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Mishandling by Govt. B-207631.2 
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"Mathemat1cally unbalanced b1ds 
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Bid 

Alteration 

INDEX 

No evidence of surety's consent 
Bid rendered 
nonresponsive 

Discrepancy between bid and 
bid bond 

Bid responsive 

B-210782 Apr. 13... 26 

Same legal entity B-207631.2 Apr. 5 .•. 8 

BUY AMERICAN ACT 
Contractor compliance with 
certification 

Contract administration 
matter B-210968 

CLAIMS 
Evidence to support 

Foreign law 
Claimant's responsibility B-189121 

CONTRACTORS 
Incumbent 

Competitive advantage 

Responsibility 
Administrative determination 

Nonresponsibi1ity finding 
Lack of integrity 

Reasonableness of 

B-210000 

finding B-211353 

Propriety of 
determination B-208744 

Supported by record 
Determination 

Definitive responsibility 
criteria 

Accreditation 
requirement 

12 

B-209775 

B-205994.2, 
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Propriety B- 209703 Apr. 22 . .• 44 
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Default terminations 

Despite pending 
appeals B-208744 Apr. 22 • . • 41 

Review by GAO 
Affirmative finding 
accepted 8-208510 . 2 Apr. 13 . • .. 21 

8-208670) 
8-208809) Apr. 13 ..• . 22 
B-208986 Apr. 21. . •• 37 
B- 209431 Apr . 13 . • . 24 
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B-209662.3) Apr. 4 . .. 5 
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B- 210043 June 27 ... 149 
B- 210094 Apr. 29 •. . 53 
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B-210168 May 23 ... 92 
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8-210776 May 19 . .. 82 
B-210798 Apr. 1. .• 3 
B-210968 June 10 . .. 131 
B- 211024 Apr. 4 .. . 6 
B-211165 Apr . 4 . .. 7 
B-211167 Apr. 14 . .. 29 
B-211197 Apr. 21. .. 38 
8-211202 Apr. 20 • . . 36 
B-211231 Apr . 22 .•. 48 
B- 211299 Apr. 22 ... 49 
B-211377 May 6 . •• 61 
B-211563 May 20 • .. 85 
B- 211589 May 9 . .. 66 
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B- 211934 June 15 • .. 137 
8-212084 June 28 . .. 157 
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CONTRACTS 

Architect, engineering, etc. service 
Grant-funded procurements 

Brooks Bill not applicable 
~se B-207853) 

B-207969) 

Procurement practices 
Brooks Bill applicability 

Procurement not r estricted 
to A-E firms 

Administrative 
determination 

Awards 
Delayed awards 

Extension of bid acceptance 
period 

Erroneous 
Improper v. illegal award 

Procedure for correcting 
Reprocurement limited to 
offerors 

Disclosure of original 
quotations required 

Propriety 

B-208925 . 3 
B-209547 

B-211355 
11-211356 

B-210392 

original 

price 
B-209662.2) 
B-209662.3) 

B-208461. 2 

Licensing-type requirements 
Genera1~. specific solicitation 
requirement B-209488. 2 

Protest pending 
Legality of award 

Effect of agency 
regulations 
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B-209263 

B-209241 

Apr . 5 •.. 9 
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May 23 ..• 91 

Apr. 15 ... 34 
Apr. 15 ... 34 

June 10 ... 131 

Apr. 4 •.. 5 

June 16 • •• 138 

May 9 ... 64 

June 7 ... 120 
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CONTRACTS - Con. 

Awards - Con. 
Validity 

Procedural deficiencies 
Notice of award 

Damages 
Liquidated 

Actual damages ~. penalty 
Prices deductions 

Reasonableness 

Default 
Reprocurement 

B-2l0B19 

B-209B37) 
B-20976l) 

Defaulted contractor low bidder 
Bid rejection 

Propriety B-20B3ll 

Not solicited B- 20B311 

Termination of contract 
Claim settlement 

Disputes clause 

Discounts 
Prompt payment 

Delay in making 
Caused by contractor 

Federal Supply Schedule 
Multiple suppliers 

Agency issuance of a request 
for quotations 

B-2l0321 

B-2l0243 

Evaluation propriety B-2094Bl 

Prices 
Reductions 

Notice 

Purchases elsewhere 
Nonmandatory Federal 
Supply Schedule 

B-2l0692 

B-2l0345 
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June 21 .•. 145 

June 20 •. . 142 

June B ••• 123 

June B . • . 123 

June 1 .•. 110 

Apr. 22. .. 46 

June 6 ... 116 

June 27 • .. 151 

May 31. •. 104 
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Federal Supply Schedule - Con. 
Specifications 

Restrictive 
Burden of pr oving undue 
restriction B- 207519.2 Apr. 22 . . . 40 

Fixed- price 
Requirements of formally 
adver tised procurements 

Not violat",d by fixed-pr i ce 
quantity contracts 

Grant-funded procurements 
Gener al Accounting Office 
review 

indefinite 
B- 208036) 
B-208036.2) 

B- 208320 
B-210805 

Subcontract awards 
IIBy or for" grantee 
for review 

requirement 
B- 210959) 
B- 211208) 

Protests 
Interested party requirement 

Citizens association B- 211704 

Specifications 
Minimum needs requirement 

Administrative determination 
Reasonableness B-208320 

Labor stipulations 
Service Contract Act of 1965 

Minimum wage, etc . 
Prospective wage 

Interpretation 
provision 

Wage underpayments 

determinations 
rate increases 
of solicitation 

B-209604.2 

Claim priority as to funds withheld 
Underpaid workers v. 

June 9 .•. 126 

June 9 . . . 127 
June 24 ... 146 

Apr. 25 •. . 50 

May 26 ... 101 

June 9 ... 127 

June 20 .. . 140 

IRS levy B-210243 Apr. 22 ... 47 
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Labor stipulations - Con. 

Violations 
Liquidated damages v. 
employee claims 

Walsh- Healey Act 

INDEX 

B-210243 

Administration and enforcement 
Department of Labor B-2l0043 

Labor surplus areas 
Evaluation preference 

Eligibility of bidder 
Place of substantial 

Ambiguity--effect 
performance 

B-207338 

Changed after bid 
opening 

Responsibility matter 

Total set-asides 
Notice of set-aside in 
solicitation 

Defective 
Award propriety 

B-2l0445 

B-210968 

B-209912 

Rejection of bid 
Based on terms 

Propriety 
not in solicitation 

B-2099l2 

Modification 
Additional work or quantities 

Within scope of contract 
requirement B-209723 

Apr. 22. . . 47 

June 27 ... 150 

June 8 . . . 122 

May 24... 97 

June 10 . . . 132 

May 20 . . . 84 

May 20 ... 85 

May 10 .•. 69 

Beyond scope of contract 
Subject to GAO review B-209287.2 June 21 ... 144 

Negotiation 
Administrative determination 

Advertising ~. negotiation B-209933 
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CONTRACTS - Con. 

Negotiation - Con. 
Awards 

Initial proposal basis 
Competition sufficiency 

Propriety 

Propriety 

B-209366 

B-209243 

Technical superiority- paramount 
consideration B-209243 

"Buying in" 
Not proper basis to 
prevent award 

Changes, etc. 
Specifications 

Level of effort changes 
Not prejudicial 

Competition 
Adequacy 

Equality of competition 
Incumbent contractor's 
advantage 

Restrictions 
Undue restriction 

Not established 

B-2l0227 
B-210798 

B-20690l 

B-211711 

B-208797 

B-208504 

Conflict of interest prohibitions 
Discussions concerning apparent 
conflict in proposals 

Small business proposals 
Nonapplicability of certificate of 
competency procedures B-209662.2) 

June 6 ... 116 

May 

May 

May 
Apr . 

Apr. 

2. .. 55 

2 . .. 55 

23 . . . 
1. . . 

5 .. . 

93 
3 

7 

June 7 .. . 122 

May 2 .. . 54 

Apr. 14 . .. 27 

B-209662.3) Apr. 4.. . 5 

Requests for for proposals provisions 
Requirement for discussions 
notwithstanding conflict B-209662.2) 

B- 209662.3) Apr. 4... 4 
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Negotiation - Con . 
Late proposals and quotations 

Best and final offers B-209474 

Government mishandling 
determination 

Rule B-209483 

Hand carried 
Delay not due 
action 

to Government 
B-211234 

Mail delay evidence 
Express mail 

Rule 
Exceptions 

Appl1cab ility 

Offer s or proposals 
Best and final 

Accep tability 

Additional rounds 

B-211673 

B- 209483 

B-209538 

B-2096l7 ) 

May 16... 74 

Apr. 8. .. 15 

Apr . 11. .. 17 

May 19.. . 83 

Apr. 8 . . . 15 

May 24. .. 94 

B-2096l7 . 2) Apr. 12 .. . 18 

Revised proposal submitted 
Reopening of negotiations 
not required B-209658 June 15 .•. 136 

Written notification B-209474 May 16 ... 75 

Discussion with all offerors 
requirement 

Exception 
No reasonable chance 
for award B-2l0709 June 30 . .. 158 

''Meaningful " discussions B-20690l Apr . 5 .•. 8 
B-207285 June 6 ••. 113 
B-207847 May 2 •.. 53 
B-207936 Apr . 15 ... 29 
B- 209658 June 15 .• • 137 
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CONTRACTS - Con. 

Negotiation - Con. 
Offers or proposals - Con. 

Evaluation 
Administrative 
discretion 

Allegation of bias not 
sustained 

Basis for evaluation 
Information contained 

B-208l47 
B-209780 

B-208271 

in proposals 
that derived from pre- award 
survey, etc. B- 210266 

Brand name or equal 
Salient character istics 
satisfaction of 

Apr. 8. .. 14 
June 20 • . . 141 

Apr. 5 . . . 9 

v. 

May 3 ... 58 

requirement B- 207852 . 2 Apr . 12 • .• 17 

Competitive range determina tion 
Improper B- 208827 

Competitive range exclusion 
Not for SBA review B-20827l 

Competitive range offerors 
Technical clarigication 
questions 

Cost realism analysis 
Adequacy 

Criteria 
Application of criteria 
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B-209455 
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B-209658 

B- 207285 
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B- 209359 
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Apr . 5.. . 10 
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June 13 ... 133 

June 13 ... 133 

June 7 .. . 117 
June 15 ... , 17 
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CONTRACTS - Con. 

Negotiation - Con. 
Offers or proposals - Con. 

Evaluation - Con. 
Criteria - Con . 

Application of 
criteria - Con. 

Implicit factors 

Nondisclosure 
allegation 

Errors 
Not prejudicial 

Evaluators 
Adherence to evaluation 
scheme 

Bias alleged 

Slight inaccuracies 
in comments 

B-209742 
B-209780 
8-210201 
B-2l0227 
B-2l0237 

B-209780 

May 
June 
Apr. 
May 
May 

25 .•. 
20 •.. 
22 . . . 
23 .. . 
31. . . 

98 
141 

46 
93 

103 

June 20 ... 141 

B-209742 May 25.. . 98 

B-208786.3 May 10 .• . 67 

B-20954l . 2 May 23 .. . 89 

B-205754.2 
B-209541. 2 

B-209243 
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May 

May 

7 ... 118 
23... 89 

2 ••. 56 

Experience rating 
Personnel experience 
of organization 
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B-210266 May 3 .•. 58 

General Accounting Office 
review B-207936 Apr. 15... 30 

Information sufficiency B-20827l Apr. 5 ... 10 

Inspection of facilities 
Not required B- 209243 May 2. • • 56 

Not for SBA review B-208786 . 3 May 10 ••. 67 
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proposals 
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determination B-207847 
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B-209455 
B-210237 

Transportation costs 
Preferential rates B-209968 

Offeror 
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Application of 
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Costs 
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B- 208652 
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B-209617 ) 
B-209617 • 2) 
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