COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548
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SEP 11 1972

Dear Mr. Ruckelshaus:

By letter dated June 8, 1972, the Asslstant Administrator for Plaunning
and Mapagement has reguested our decislon on several questions coneerning
the authority of the Envirommental Proteetion Ageney (EPA) to participate
ia and to contribute to contracts finaneed by intevageney tramsfers of
funda. The Assistant Administrator's letter statss, in part:

"1t furthers the purposes and programs of this Agency
o enter into agreements with other Covernment departments
and agenciss concerning Jodnt research or desonstration
projects, the performance of which 1s needed by both ZPA
and the other agency. Often the agreement provides that
one of the ageuncies will ezecute s contract theveunder with
a private contractor for the performance of a projeet and
that both agenscies will costyibute a povtion of the contrac:
cost. Through sueh an agresment there is avoilded duslicaticn
af affort {on the part of both contractor and Sovermment), and
the work product’s usefulness is greater, relative to cost fo
the Goverrmant.

"hile we feel that such agreements have great practical
value to the Covernment, we have questions concerning the
extent of our legal authority with respest to them.* * %"

The questions concerning EPA's legal authority inm this regard arise
in consideration of the act approved May 21, 19520, ch. 124, §7, 41 Stat.
613, revisad by the act of June 30, 1932, esh. 314, § 601, 47 Stat. 417,

Aet. 31 U.8,0C. 686 provides in relevant part:

“{a) Any ezecutive deparitment or Iudependent asitab~
listment of the Govermment, of any bureau or office thersof,
if funds ars available therefor and 1f it 15 datermined by
the head of such eseeutive devariment, zstablisbment, buveas,
or offdee to be ia the interest of the Sovermment so o do,
nay place ovders with any other such department, establish-
mant, buresu, or uffize for saterials, supplies, cauilpment,
work, or servises, of azy hind that szueh remulsitioned Pad-
sral sgemey =a7 be in 2 position to supply or eguipped zo
render, and shall pay promptly by check o such Federal
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agency a5 2ay be requisitioned, # % & 311 or part
of the estimated or actual sost thereof as deter-
ninad by such department, establishment, bureau,
or office as may be requisitioned; * * * Provided,
That the Department of the Army, lHavy Department,
Treasury Deparitment, Federal Aviation Agency, and
the Maritime Commission may place orders, as pro-
vided herein, for materials, supplies, equipment,
work, or services, of any kind that any requisi-~
tioved Federal agenecy nay be in a position to sup~
ply, or to render or to obtain by contract # % 4.V

Since ZPA is vwot speeifically authovized to place orders o be remdeyed
or obtalned by contract under the above-~quoted provise, it is suggested
that 31 U.8.C. £86(a) =ight be interpreted to prohibit the transactionas
here contemplated by the Agency. liowever, the Assistant Administrator
aaintains that this statute does not apply when both the requisitioning
srd the regquisitioned agevey have an interest ia cevtain projecta:

31 U.8.C. £36(a) is not indicative of a Congressio~
ngl intent fo cover tha Zazetual situation mentioned at
the start of this letter, i.e., the jointly-beneficial
project for which isint funding is contemplated, & & %

& & % Zoth the statute itself and your deeisions
interpreting it indicats that Congress’ intent was o
provide a means for one agency o obtain property or
services needed by it alome, through ancther agsency
whizh vas better prepared o fuznish the needed
property or services.”

The Assistant Administrator gites several statutory provisions
wvhich relate to such jodnt activities by EPA, quoted, in part, as
follows: ZSeetion 5{2} of the Pederal Water Pollution fontrel let,
as smenmded, 33 U.S8.0. 1155{a):

“The [EPA] Adainistrator shall conduct and
sneguragze, cooperate with, and reander assistance



to cthey appropriate publie {whether Pederal, State,
interstate, or local) suthorities, acencies, aand
inspitutions, private asgeociss and dastiturions, and
individuals in the conduct of, and promote the csovdi-
nation of, reseavch, investigations, cxperiments,
demonstrations, sod studies, velating to the causss,
control, aad preventicn of water pollution., % # &7

Saction 5{e¢} of the same statute, 33 U.3.C. 1135(g):

"The [EPA] Administrator shall, in cooperation
with other Tederal, State, and losal agencios having
ralated responsibilities, ecllect and dissesinate basic

Seetion 204 of the Solid Waste Disposal Act, as amended, 42 U,5.0., 3233:

“{a) The Secreotary [PA Administraror] shall con-
duct, and encourasge, cooperate with, and render Financial
and other assistanese to appropriate publiec {whether Federsl,
State, interstate, or local) suthoritiss, agencies, snd
“ﬁﬁtitaﬁ iong, private sgensies and ilvstituriens, and

individusls in the conduct of, sund yromots the soopding-
tinn of , research, lwwestizstieons, superisents, training,
demonstrations, surveys, and studies # & &,

“{b¥ In caxzyving out a%@ provisions of the presading
gubgegtion, }e Sesretary [EPA administrator) is authowized
£

& % % & &

{2} ecooperate with public and private agencies,
ivstitutions, and organizations, znd with any ilodustries
invelved, in the preparatics aud the condust of much re-
seareh and other activities; aud

mske graats-in-aid to public oy private agen-
% and provide for the condugt of vesesreh, tralning,
znd devonstrations by contract with publis or private

and institutions and with individuals: # & &7




Saction 102(b) of the Clean Alr Act, as smended, 42 U.S5.C. 1837a(b):

“The Administrator shall cooperate with and encourage
cooperative activities by all Federal departments and agen—
cles having functions relating to the prevention and control
of air polilutdion, zo a8 to assure thé autilization in the
Pederal air pollution contrsl progras of all appropriate aand
available facilities and rescurces within the Fedsral Govermment.”

Seecion 103 of the sswme statule, 42 U.3.0. 1857b:

"{a) The Aduinistrator shall establish a national
regearch and development program for the prevention and
zontrol of alr poellation and as part of such program shalle

# # E & &

2} oncourage, cooperate with, and reander techaical
sorvices and provide fisargisl zssistance to ailr pollution
control ageneies and other sppropriate public or pyivate
ageneisg, Iinstitutions, sand orgunizations, and individuslis
in the conduet of such setivities & % &,

"{b) In carrying out the provisions of the preceding
subzactisn, fhe Admindstrater iz suthorized o
# @ # @ %

“{2) rcooperate with other FTederal departments and
sgancies, with aiy poliution contwrol sgencies, with other
sublie and private agensies, institutions, and ovganizations,
ard with soy industries involved, in the prepsratien and
conduct of such rveseasrch and other asetivities % # &7
YWe ave ashed te determine whethsr any or all of the asbeve-guoted

statutory provisions authovize EPA to enter linto interagency agreoments
whera—

{1} work iz performed by 2 contvaetor under a coniyast with the
sther agengy, where the work 1s aeeded by ZPA but not by the
other sgeney and vhere Tunds mufficient to cover the entire
contract prics arve tranaferved by EPA to the contraeting
ageney:
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{2y work is performed by a countractor under 2 contract with
%PA, vwhere the work iz nesded by the othey sgency but ust
by EPA and where funde sufficlent to sover the entire
contraet price are transferred to EPA by the other agensy:

{3) work is perforued by a conirastor under a contraet with EPA,
vhere the work is needed by Loth agencdes sod where part of
the contract price is borme by HPA and the remainder is
covered by fund transfers to EZPA by the other agemey: or

(4) work is performed by a2 contractor under a contract with
the other ageney, where the work is needed by both sgen-
cies and where part of the sontwact price is borne by the
aother agency and the remalnder ls covered by fuand transfaera
froem EPA to the other agency

Wa zust first consider the offeet of 31 U.5.C. 636{a). The purpose
of this provision, enseted by section 901 of the Seconomy Aet, 1932, was
szplained in ¥, Hept., %Bo. 11386, 724 Comg., 1st sess. 15-1%, zs fallows:

TEITLE VIII

TINTERDEPARTHMENTAL YORK

PURPOSE OF LEGISLATION

“The purpess of this title iz to peemit the utilisstion
of the materials, wggzim, imi&iﬁi@s, and personnel éﬁé@agiﬁg
zo one department by snothey depsrtment or independent astab-
mmﬁaa which 13 not equipped 2o %’Wi& the materials, work,

v servises fov itself, und to pzovide 2 uniform peoendyrs ae
far ag prastical for 211 Jepasrimenta,

L T i

"Tour commitiee also saﬁ.&%& that very substantial secon~
cntes can be pealized by cne department svalling itself of the
soguipment and services of anothewr éayazwz ia proper cases.

A free interchange of work as contemplated by this title will
ansble aﬁ buresus and activities of the Jovermment fo be
utilized to thedr fullest and in many ceses make it upnecesasary
for departments to set up duplicating and overlapping activities
of itg own.,
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"REASOHS FOR LEGISLATIORN

"It frequently happens that one department uay need
certain services whieh it can not advantageously perform
for itgelf. Uhere such serviges can be furpished by
another departnent at a less cost or more convenilently,
the department needing sueh services should have the
privilege of calling uwpon any department of the Govern-
ment that 18 equipped to provide such services. Tor
iliustratien, the Havy maintains a highly specialized
and traiped inspection servise. Vhy should not this per-
asonnel, vhen svailable, be used by other departments to
inspect materisls and supplies ordered to make gertain that
such materials comply strietly with specifications? Or if
3 department needs statistieal work that can be more expe—
ditiocusly done by another department it should have the
right 2o ¢all upon the agenmcy sspecially equipped to periorm
the work. The Zuveaw of Standavds 1s a highly specialized
ageney and ita equipment and technieal personnel should be
made availsble to other sexvizes, Frequently the engineering
ztz€f of one Jdepaviment wisght be utilized by snother depavt-
sent to zreat advantasze.

“The War and MYavy Departments are especially well equip~
ped to furaish natevials, work, and services for other depart-
zants, Vhemnever such materials, work, and sgervices can be
furnished 8% 3 Less coat, vour committee believes zhat private
coneerns should not be called upon to furnish, do, and perfors
what Covermment agencies can do move cheaply for saeeh other.

“The Treasury Departmeat, Department of Justice, Interior
Department; and Shippins Resrd have many vesgels at zea, The
Covermment nevy varde should be swailable to these whenever
repairs or other work can be done by the Havy Department as
expeditionsly and fov less money than the materials and serv-
ices will coat eolgewhers.

“Iilustrations might be multiplied but the sbove are
sufflelent to give a genmeral idea of what may reasenably be
expected under the title.”

In the form engeted Iin 1932, the statute contained no specific provision
relative o Intersgency reguisitioning of servises to be ohbtained by son-
tragt., The only ewpress limization upon the requisitionirg avtherizy heve
ralevant was that the raquisitioned agency "be in a position to supply or
equipped to render” such services. 47 Seat. 418, However, several deciasions

- f -
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of the Compireller Cemneral construed this statute ss not asuthorizing one
ageney to call upon auother fov the provision of services by coutzaet.

Thus a deecision at 19 Comp. Cen. 344 (1939) disapproved a proposed order
isgued by the Civil Aerovautics BSoard to the Havy Department for the con—
struction of adr navigation stations on two remote islands at vhicsh Havy
contractors were then engaged in construetion projeets for the Havy. Hoting
that the Havy contractors were not obliged to perform work beyomd the seope
of the ongoing lavy projects, the decision held that the Navy Depariment
was not "in a position to supply or equipped to render” the requested serv—
izes within the nmeaning of the statute. The foregoing approach was followed
in 20 Comp. Gen. 264 (1940), a decision whieh also inmvolved an effort to
apply section 601 te the construction of aviation fagilities. See also

18 Comp. Gen., 262, 266 (1938), and an unpublished deeision of March 18,
1936, A-70486, o the general offeet that this statutory provision canpot
be used as a vehicle for the delegation by one agency to another of statu-
tory duties vested in it. Compare, on this point, 46 Comp. Gen. 73 (1986).

The versica of the statute enacted by section 601 was amended generally
by the act approved July 20, 1942, ch, 507, 56 Stat, 661, JAmong other
things, the 1%42 amendment added the proviso granting to certain specific
departments and agencies authority to requisition services to be cobtained
by contract. The Senate Report on the bill eventually cnacted in 1342
(8. 2032) discussed proposed interdepartmental zervices by contract as
follows:

"There are a number of conditions under which work
soutemplated under S, 2032 could be performed. Tor
example:

"1, Uhere one department alresady has a contractor
working at the desgired location and the other department
desms it advantagoesus to have the same gontyestoy perform
work fov it at this plsce under the ssme contract,

2. vhere two departments are to perform similar work
3t the gsame location, sach has funds available therefor, and
it is desized that the work be performed under a single contract.

3. Uhere oue department desives anotherx, due to its
orzanization ov specisl koowledsze, to perform certain work
for it.” 5. Rept. Ho. 840, 77th Cong., lst sess, 2.

The House Report g¢ontained a gimilar explapation of the scope of the bill,

H. Bept, Ho, 2267, 77th Cong.; 24 zess. 2. THowever, while the Senate~
passed version would have amtended the suthovity o obtain services by

-7 -



5-176209

aontract 2o 2ll Jdepsrtuwents and sgeoseles, the House limited its applisstion
to specified agensies, to avoid "trading going on smong toe many depavt-
=ents,”’ 88 CONG. REC. 5622 (Remarks of Mr. May), and the House-passed
version was zecepted. Ses Conference Report on 8. 2032, H., Rept. He. 2315,

77tk Cong., 24 sess.

The lezisglative history discusesd sbove slearly desonstrates that
31 U.8.C. 688{a) was designed for appliecation, at least primarily, te veork
or services for the requisitioning agency—such as egquipment maintenance
inspection of agency supplies—-with respeit to which the requisiticned
ageney would have no need for its own purpeses, and no spesifie interest
apart from the gvovision of a routisce serviece. In this conmestion, we nots
that the interagency requisitioning authority of 31 U.5.0. 686(a) is by
its terms inapplicable where work or services can be ae comwenlently or
move cheaply perfovmed by private ggﬁagias. By contrast, ZPA seeks, in
part, to sater into agresmenis with gther Coveryment sgengisg songevning
joint reseavrch and demonstration projects which relate dirvectly to the
substantive needs and interests of both sgencied, ThHe statutes administered
by EPA queted previously indlcate by thelr natere that the subjects dealt
with ave of sufficient significance to more thun one agengy that inter—
astion between or umong various agencies is mandated or speeifically
authorized. Hovsover, we recognize that the concept of EPA as a3 source
for the coordination of Covermaent intevests snd activizies relating o
the eoviroment was 2 centryal factor ia the sreatvion of the Agensy. The
IPA was established by Reorganiszation Plan No. 3 of 1970, 35 P.R. 15623,
84 Stat. 2086, 5 U.3.C. App. Ia his message to the Conmgress of July 9,
1576, swbmltting this veorzanizaticn plan, 4, Use. Heo. 91-386, 1, 2, 4-5,
116 COHG. REBC. 23528, 23529-30, the President stated, inipart:

(28

"Daapite its complexity, fov poilution contrsl pur-
poses the suvircnment must ba pevcelved as a single,
inferralated system, Present sesigmments of departmentsl
responsibilivies Jdo not reflset this interrelatedness.

"ENVIRONMENTAL PROTECTION AGENCY

# % % & &

“In orzanizatiocnal terms, this [an effective approsch
to pollustion control] requires pulling together inte one
ageney 5 variety of researesh, monitovring, standavd-setting
and saforcement setivities now scattered through several
departments and agencles. It also reguives that the new
ageney inglude suffisient support elements--in research



B=-L7620%

mi in adds to State and loeal apti-pollution prograns,
for emsmple--ts give 1t the nesded styvength and potential
fovr carrying out its missiocn. The new agency would alse,
of course, draw upon the results of research condustad by
othey agenaies.

bl e

T

“This reorganization would permit response to enviren—
mental probless in a manner beyond the previcus capabilicy
of our pollution contrxol programs, The EPA would have the
capasity to do rasesyeh on im%@ttaat pollarents irrespective
of the nedia in which they asppear, and on the impact of these
polistants on the total anviverment. 32oth by itself and
together with othey sgencies, the ZPA would monitor the con-
digisn of the savivomsent-—~biolegical zs well as physical.
With these data, the EPA would be sble te sstablish gusutize-
tive 'euvirommental baselines'-—eritical 1f we are to measure
zdeguately the success or f{giluve of our pollution abatement
efforts.

"Becouse suvirommental protection cuts 20r0s88 80 many
lurisdistions, and becsuse azrvesting ewvivonmental deteriova~
tion i3 of great impovtance to the gualiry of life in ocur
aountry snd the wordld, I believe that in this czse g siyong,
independent ageney iz needed. That ssency would, of course,
work closely with and dysw upon the szpevtise and assistence
of sther sgencies having emperionse in the owvivommental area.”

In wisw of the fovsselng, it la ouy opinien rhar 31 U. 3.0, Ay e

ineluding the Eaﬁi%asagas gontalinad thayaia-é§es not apply to intsyagency
agproements enteved Into by EPA In sccovdance with the coopeoratlion and
covrdination functions set forth in the statutory provisions cited by the
Aaslstant Adenindstretor: and that these statutory provisions may be employed
ng authority for sueh interagency sgreements lo appropriate cases, With
vaference o the four specific situations aset fovth by the Assistant
Admindstrator, the third and fourth i{zems clearly fall within the purview
of thege zonslusions. Uo the othey hand, the first and second itous
degeribe sltustions in which work is @@a@a& by EPA or by ancothey agency
alons, Theee situations are oot within the scope of the zensval staremuenta
aontained in the Asgistant ﬁé&iﬁi@tf&tﬁ? 5 ﬁgttﬁr: and do nat ralate to
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the views sspressaed herela. Hasther, they illustrate matters squavely
within the application of 31 U.3.C. 686(a). Yothing contained herein
questions the well-established effect of 31 U.3.C, 686(a) as it relates
to agreements for services neadad only by a regquisitioning asgemey.
Acgordingly, since EPA is not one of the agencica specifically granted
authority under 31 U.3.0. 686{a) to requisition or to provide {smcept,
of course, to agencies which are inciuded in the proviso) services io
be obtained by contzact, EPA may not undertske sgresmwenis under the
sirousstances daseribed in items one or two of the sulmission, except,
ingofar az item two is concernsd, as authorized by the provise, oOf
course, we would not, question the propriety of transactions described
in irem one wheve EPA z¢ts 23 a3 grantor pursuant to specific authority
to make grants to othar Tederal agencies.

Sinceraly vouvrs,

R.F.KELLER

ActingConptroller General
of the United States

The Houorsble Willliss O, Ruchelshaus
Adwindstrater, Eovirommental Protection Agency
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