N THE COMPTR.JJLLER SENERAL
O THE UNITED STATES
) WASHINGTON, D.C. 20548

DECISION

| 71976
FILE:  B-184466 DATE: JUL 27 197¢
MATTER OF: 3econd Lisutenant , USAR
DIGEST: An Army officer on temporary duty at Fort

Eustis attending a course of instruction
of less than 20 weeks and thus entitled
to per diem allowances, continues to be
on temporary duty and entitled to appro-
priate travel allowances after receipt of
orders attempting to transfer him to Fort
Zugtis since purported permanent change
of statien orders contained the statement
that nember was awaiting assizoment to
another location upon completion of instruc—
tion at Fort Hustis snd therefore did not
effect a change in his TDY status.

This action is iIn respeonse to 4 latter dated April 17, 1973,
from the Finance and Accounting Officer, Headquarters, United
States Army Aviation School, Fort Rucker, Alabama, reguesting sn
advance decision as to the propriety of making payment on a voucher
in the amount of $1,008.48, to Second Lisutenant

» for per diem and transportatiom allowances in saaaae-

tion with his ordered change of station assigoment. The request was
agsigned Control Yo. and forwarded te this 0ffice by Per Diem,
Travel and Transportation Allowancs Committee sndorsement, dated
July 9, 1975,

The file shows that by Letter Orders AR-03-1538, dated
August 26, 1974, issued by Headgquarters, First Regserve Officers
Training Corps Hegion, Fort Sragg, Yorth Carolina, the member was
ordered to active duty for 2 vears, assigning him on permanent
change of astation (PC8) te the 2lst Replacement Detachment, Yort
Hood, Texas, with temporary duty (I0Y) en route at the U.8. Army
Tranaporvtation School, Port Hustis, Virginia, for a period of
approximately 12 weeks to attend Transportation Officer Basic
Course Humber #-53-020, with a veporting date of Septeumber 20,
1974,

A atatemsnt dated Septesber 26, 1574, by the Billeting
Gfficer, Port Eustis, certified that Covernment guarters and
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Government mess were not avallable to the member for the period
September 19 through December 18, 1974, ‘

While attending the Transportation Ufficer Basic Course at
Port Zustis, the member received Special Orders Humber 214, dated
Hovember 4, 1974, issued by the United States Army Tramsportation
Center and Fort Eustis, purportedly reassigning him on PCS from
Fort Hood, Texas, to the Transportation School Brigade, Fort
Bustis, with a reporting date of not later than January 3, 1975.
Specisl instructions contained in the order stated:

*{e) Officer pending flight instructions for
assignment to US Army Aviatlon Schoel, Fort Rucker,
Alshama 363860.%

By Speecial Ovders Number 239, dated December 10, 1974, issued
by United States Army Transportation Center and Fort Eustis, the
menber was transferred on PLCS assignmaatyfraa the Transportation
School Brigade, Fort Fustis, to United States Army Aviation School,
Fort Rucker, Alabama, with a reporting date of not later than
February 9, 1975. Special instructions contained in the order
stated:

"{b) Individuals to attend Officer Rotary Wing
Aviation Course, Claszs 75-34 starting 9 Feb 75
closing 21 Get 75. Officers to be utilized by
the USATSCH Commandant at Fort Fustis, VA 23604.7

It appears that Lieutenant was pald per diem for the
period September 19 through December 12, 1974, However on the
basis of his PCS orders dated November 4, 1974, which purported
to make Fort Eustis his permanent station, per diem payment in
the amount of $876.48 for the period after the date of his PCS
orders was collected from him.

Lieutenant in reclaiming the per diem collected from
him stated that he was in a IDY status while at Fort Bustis and
nevey was in a PCS status there. Thus, it 1s his contention that
he was entitled to per diem for the period Fovember 4 through
December 18, 1974: however, for the pariod December 19,

1974, through February 2, 1973, duriag which he remained at
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Fort Bustis, Lisutenant is not claiming per diem since the
delay during that period was for his own convenience.

Section 404 of title 37, U.S. Code (1970), provides for pay-
ment of travel and transportation allowances when a member of a
uniformed service is away from his permanent statiom.

Paragraph 44209, Volume 1, Joint Travel Regulations (1 JTR),
entitled “Temporary Duty Station Changed to Permanent Station’
provides in pertinent part:

A memwbey who regeives permanent change-of-station
orders at a temporary duty station #* * ¥ yhich des~
ignate his temporary duty station as his new perma-
anent station effective (1) immediately, (2) during
the continuation of the temporary duty period, or
(3) upon completion of temporary duty will not be
antitled to per diem at that station beginning on
the date of receipt of such permanent change-of-
station orders, nor to allowances for travel to the
0ld permanent station unless the permanent change~
of~-station orders speeifically direct his return
thereto on official business, * % *"

If the ovders of Hovember 4, 1974, in faét made Tort Eustis
Lieutenant 's permanent duty station, then in accordasce with
the above regulation no per diem would be due him after NHovember 4,
1974,

The term "temporary duty” is defined in Appendix J, 1 JTR, as
duty at one or more locations, other than the permanent station,
at wnieh a member performs temporary duty under orders which provide
for further assignment, or pending further assignment, to a new
permanent station or for rveturn to the old permanent station upon
~completion of the temporary duty.

The term ‘‘permanent change of station” is defined im Appendix J,
1 JTR, as the assignment, detail, or transfer of a member to a
different duty station under competent orders which neither specify
the duty 28 temporary, nor provide for further assigzmment to a new
station, or dirsct raturn to the old duty station.
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Whether an assignment to a partiecular station is temporary or
parmanent is a question of fact to be determined from the orders
under which the assignment i3 made, and from the charaecter of tha
assignment, particularly as to the d@ration and nature of the duty.
24 Comp. Gen, 667, 670 (1%45). W%hile an administrative evaluation
of the character of the assignment, as reflected ia the orders
directing its performanece, ordinarily ia glven considerable weight
in such a datermination, it is not conclusive in the natter when
other available evidence ia considered sufficlent to indicate the
existence of a contrary factual situation, Decisions 3-~139112,
Hay 27, 1959, and B-174376, December 28, 1971.

The reecord shows that Lieutenant ‘s initial assignment
ro Fort Eustis was TDY: L.e., for a course of instruection lasting
less than 20 wesks., The orders of Hovember 4, 1974, while stating
that assignment to Port Zustisz was to be a FCS for Lieutenant .
by the apecial instruction tosthat order clearly indicated that
Fort Eustis was in faet not to be his permanent statlon, but was
ro continue as a T0Y assignment, since he was pending assignment to
Port Rucker. The faet that Fort Fustis was not to be his permanent
station iz further borne out by the orders of December 10, 1974,
which were issued before the termination of the course of instruc~
tion at Fort Fustis, assigning Lieutenant to Fort Rucker on
a FC8,

We, therefore, are of the opinion that the orders of Hovember 4,
1974, did not din fact affeet a permanent change of station for
Lieutenant and Fort FZustis 1is to be gonsidered his TDY station
until the termination of the course of imstruection he was then
attending and Lisutenant is entitled to appropriate travel
allowances during that period. Accordingly, if otherwise correct,
payment may be nmade on the voucher submitted.

R.F. KELLER

{9eput1’ Comptroller General
i of the United SBtates




