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DIGEST 
 
1.  Protest that a solicitation incorporates an overly-restrictive data rights clause and 
should incorporate a different clause is denied where the protester’s argument is 
based on an incorrect interpretation of the clauses. 
 
2.  Protest that a solicitation should include an alternate version of a data rights 
clause is denied where there is no legal requirement for inclusion of the alternate 
version, and the protester merely disagrees with the agency’s determination of its 
needs. 
DECISION 
 
Gallup, Inc. (Gallup), of Washington, DC, protests the terms of request for 
quotations (RFQ) No. HSHQDC-14-Q-00257, issued by the Department of 
Homeland Security (DHS), to conduct an Organizational Health Assessment for the 
DHS, Science and Technology Directorate (S&T Directorate).  The protester asserts 
that the solicitation is flawed because it contains an overly-restrictive data rights 
clause and should be replaced with either a different clause, or one of the 
enumerated alternate versions of the clause. 
 
We deny the protest. 
 
BACKGROUND 
 
The RFQ was issued on June 25, 2014, to interested vendors holding Federal 
Supply Schedule (FSS) contracts under schedule No. 874, mission oriented 
business integrated services (MOBIS), and anticipated the issuance of a fixed-price 
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task order.  See RFQ at B.2, B.3, C.1.2.  Under the performance work statement 
(PWS), awardee will be required to conduct an organizational health survey of the 
DHS, S&T Directorate, including interviews, focus group sessions, and meetings 
with S&T Directorate leadership to prioritize improvement areas.  RFQ at C.2. 
 
On July 11, DHS issued RFQ amendment No. 3.  Among other changes, the 
amendment incorporated by reference Federal Acquisition Regulation (FAR) clause 
52.227-14, Rights in Data – General (MAY 2014),1

 

 and (2) extended the closing 
time for quotations until 12:00 p.m., eastern time, on July 21. 

On July 15, DHS responded to an offeror’s question regarding the RFQ’s data rights 
provision: 
 

Question 3:  Since DHS S&T has included clause 52.227-14, how 
would DHS consider an alternate intellectual property clause which 
would allow for use of survey instruments which were 
independently developed at private expense?  Would an alternate 
IP clause impact the scoring and evaluation of the offeror? 
 
Response:  Under the authority of FAR 52.227-14, the contractor 
can and should, where applicable, assert rights to any work first 
produced.  None of the evaluation criteria are dependent on 
whether the contractor is asserting any rights to any work first 
produced.  No alternate clause is necessary (or will be considered) 
as FAR 52.227-14 provides all that is necessary for the contractor 
to assert its rights regarding any work performed under this 
acquisition. 

 
Email from Contracting Officer (CO) to offerors (July 15, 2014). 
 
On July 21, Gallup filed this protest with our Office prior to the 12:00 p.m. due date 
for the receipt of quotations on that date.2

 
 

                                            
1 Although amendment No. 3 expressly incorporated by reference FAR clause 
52.227-14 into section I.2 of the RFQ, the clause is already incorporated by 
reference into the MOBIS contract and, thus, was already a “flow down” provision 
pursuant to section I.1 of the RFQ. 
2 On July 17, Gallup filed an agency-level protest with DHS challenging the terms of 
the RFQ asserting the same grounds set forth in the protest before our Office.  This 
protest was filed with our Office before DHS issued a decision on the agency-level 
protest.  On July 28, DHS dismissed Gallup’s agency-level protest as moot in light 
of this protest.  See Email from CO to William E. Kruse, Esq. (July 28, 2014). 
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DISCUSSION 
 
Gallup asserts that the inclusion of FAR clause 52.227-14, as opposed to FAR 
clause 52.227-17, Rights in Data – Special Works (DEC 2007), or, alternatively, 
FAR clause 52.227-14, Alternate II (DEC 2007), is unreasonable because FAR 
clause 52.227-14 effectively exceeds DHS’ needs.  Specifically, Gallup contends 
that utilization of FAR clause 52.227-14 will prevent the awardee from delivering 
data subject to limited rights3 in performance of the resulting order and, therefore, 
“provides the Government with excessive rights beyond those necessary to 
complete the work specified under the solicitation.”  Protest at 1.4

                                            
3 Limited rights data means data, other than computer software, that embody trade 
secrets or are commercial or financial and confidential or privileged, to the extent 
that such data pertain to items, components, or processes developed at private 
expense, including minor modifications.  FAR clause 52.227-14(a).  Limited rights 
means the rights of the Government in limited rights data as set forth in the Limited 
Rights Notice of FAR clause 52.227-14(g)(3).  Id.  Under that provision, limited 
rights data may be reproduced and used by the Government with the express 
limitation that they will not, without written permission of the contractor or unless 
provided for in the contract, be used for purposes of manufacture nor disclosed 
outside of the Government.  Id. at (g)(3).   

  For the reasons 
discussed below, we find no basis to sustain the protest. 

4 In its August 5 and August 14 submissions, Gallup asserts that, rather than 
alternatives, DHS should incorporate both FAR clause 52.227-17 and FAR clause 
52.227-14, Alternate II into the RFQ.  Compare Protest at 2 (“In the alternative, and 
in the event that the government still seeks to utilize FAR 52.227-14, Alternate II 
should be incorporated into the solicitation . . .” and “In light of the errors to [sic] the 
solicitation, Gallup hereby requests the issuance of a modification to the solicitation 
reflecting the inclusion of the appropriate rights in data clause, FAR 52.227-17, 
Rights in Data-Special Works, or in the alternative, incorporate FAR 52.227-14 
Alternate II.” (emphasis added)) with Protester’s Response to Request for Dismissal 
(Aug. 5, 2014) (“When balancing the needs of the Government  and the offeror . . . 
FAR 52.227-17 should be used for DHS’s survey data created under the contract, 
while FAR 52.227-14 Alternate II should be applied to any offeror’s pre-existing 
data, such as a survey instrument.” (emphasis added)) and Protester’s Response to 
Request for Dismissal (Aug. 5, 2014) at 1 (“Together, FAR 52.227-17 and 52.227-
14 Alternate II provide DHS with broad data rights . . . .” (emphasis added)).  To the 
extent that Gallup now seeks, after the July 21 closing time for the submission of 
quotations, to challenge the terms of the RFQ on the basis that both FAR clause 
52.227-17 and FAR clause 52.227-14, Alternate II should be incorporated into the 
RFQ, this argument is untimely.  Our timeliness rules specifically require that a 
protest based upon alleged improprieties in a solicitation that are apparent prior to 
the closing time for receipt of initial proposals be filed before that time.  4 C.F.R. 
§ 21.2(a)(1) (2014).  These rules reflect the dual requirements of giving parties a fair 

(continued...) 
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Substitution of FAR clause 52.227-17 
 
First, Gallup asserts that the RFQ should include FAR clause 52.227-17, in lieu of 
FAR clause 52.227-14, because the former provision would allow the awardee to 
deliver limited rights data under the resulting order.  See Protest at 1.  As discussed 
below, we deny this aspect of the protest because Gallup’s assertion is predicated 
on a faulty interpretation of the applicable FAR clauses. 
 
Gallup is correct that the basic version of FAR clause 52.227-14 does not allow a 
contractor to deliver data subject to limited rights to the government in the 
performance of a contract.  Rather, FAR clause 52.227-14(g)(1) provides that the 
contractor may withhold from delivery certain limited rights data.  Alternatively, if the 
contractor is authorized or required to deliver limited rights data under the contract, 
the government does not obtain unlimited rights in the data.  Id. at (b)(1)(iv), 
(b)(2)(iv); see also FAR § 27.404-2(a), (c). 
 
Contrary to Gallup’s assertion, however, FAR clause 52.227-17 similarly does not 
allow a contractor to deliver data subject to limited rights to the government in the 
performance of a contract.  As DHS correctly notes, FAR clause 52.227-17 does not 
contain any provisions for the identification and delivery or withholding of limited 
rights data.  In contrast to the express limited rights provisions of FAR clause 
52.227-14, under FAR clause 52.227-17(b)(1)(i), the government generally obtains 
unlimited rights in all data delivered under the contract or first produced in the 
performance of the contract.  Thus, to the extent that Gallup argues that FAR clause 
52.227-17 is more appropriate, Gallup fails to explain how the clause provides a 
greater degree of protection for its proprietary data.  On this record, we deny this 
protest argument.   
 
Inclusion of FAR clause 52.227-14, Alternate II 
 
Alternatively, Gallup asserts that DHS was required to incorporate Alternate II to 
FAR clause 52.227-14 into the RFQ and, as a result of not incorporating the 
provision, will effectively and unreasonably restrict vendors from delivering any 
limited rights data to DHS under the resulting order.  See Protest at 2; Protester’s 
Response to GAO Questions (Aug. 14, 2014), at 2.  As discussed below, we find no 
merit to this argument. 

                                            
(...continued) 
opportunity to present their cases and resolving protests expeditiously without 
unduly disrupting or delaying the procurement process.  Verizon Wireless, 
B-406854, B-406854.2, Sept. 17, 2012, 2012 CPD ¶ 260 at 4. 
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A contracting agency generally has the discretion to determine its needs and the 
best method to accommodate them.  Y&K Maint. Inc., B-405310.2, Oct. 17, 2011, 
2011 CPD ¶ 239 at 5.  A protester’s disagreement with the agency’s judgment 
concerning the agency’s needs and how to accommodate them does not show that 
the agency’s judgment is unreasonable.  Id.  The fact that a requirement may be 
burdensome or even impossible for a particular firm to meet does not make it 
objectionable if the requirement properly reflects the agency’s needs.  Id. 
 
Here, we see nothing improper about DHS’ decision to decline to incorporate any of 
the alternate provisions to FAR clause 52.227-14 into the RFQ.  Gallup argues that 
DHS must include Alternate II because FAR § 27.402(b) requires the government 
“[to] balance the Government’s needs and the contractor’s legitimate proprietary 
interests.”  See, e.g., Protester’s Response to Request for Dismissal (Aug. 5, 2014) 
at 2.  Gallup, however, identifies nothing that requires DHS to accept the delivery of 
limited rights data.  Gallup’s disagreement with DHS’ judgment not to require or 
accept limited rights data does not provide a basis to sustain the protest.   
 
The protest is denied. 
 
Susan A. Poling 
General Counsel 


	Decision


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /PageByPage

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Sheetfed Uncoated v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.7

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /LeaveColorUnchanged

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams true

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Preserve

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 220

  /ColorImageMinResolutionPolicy /Warning

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 220

  /GrayImageMinResolutionPolicy /Warning

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 900

  /MonoImageMinResolutionPolicy /Warning

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



