e

[

e, oo oo s

COMPTROLLER GENERAL. OF THE UNITED STATES
WASHINGTON, D.C. 20848

B-114823
DEC 23 174

The Honorable Charler A. Vanik
Heuse of Representatives

Deaxr Mr. Venik:

This 4i# in veply te your letier of Sgptember 13, 1974, ssking us
te fnvestigate certsin activities of the Export-Import Rank ¢f the
United States (Eximbenk) in commection with the passage in the louse
of Representstives of H,K. 15877, 93d Congress, apendments to the
Export-Iupert Bagk Act of 1945, 12 U.5,C, 8F 635 et seg. You spe-
cificslly ask whether 18 U,5.C. § 1913 4s spplicable to Eximbank and
requast & deteminstion sz to whether the several activities listed
iz vour letter constitute & violation theres!.

Since 12 U.5.C, # 1913 is & pensl or criminsl statuts, determi-
netions of vielations thereof, ss well as its spplicability te &
particuler agency, &re preperly within the vesponsibility of the
Depavtment of Justice snd the courts. It would therefore be inappro-
priste for ue %o sttempt such & detsmmination. .

Ve woulé poinl out for your infoxmetion thet Eximbank iz & wholly-
ownal Government corperation. 31 U,5.C. B 846, It is alse, by virtue
ef 1ts enabling act, ax agemcy of the Unived States. 12 U,8.C.
£ 635(a){(1)., It ves initislly capitalized et $1,000,000,000, and all
capital stock ig owned by the United States. I1Id, B 635b. Dividends,
if sny, sre deposited intc the Treasury #s niscellsneous receipts. Id.

£ 635{a)(1).

Althougk Eximbank's fiscal operations and suthority sre subject to
the contrel of Congress, the Bank does not receive direct appropria-
tious. It funds its operstions in large part through borrowings from
the Trassury, with g current statutory limit of $6,000,000,000
(12 U.8.C. ¥ 635¢), snd pays interest to the Trsesury on its outstand-
ing debt cbligstions at rates lower then preveiling comsercisl watez.
The Bank submite sstimater of proposed expenditures, similar to budget
reqguests, ammuelly to the Senate and House Committees on Appropristions,
and the Congress, ae part of each year's foreign assistance approprie-
tion sct, places limits upon the amounts available for progrenm activities

end wbsinistrative epenses.

In an attempt to provide the factuel informstion you reguested, we
presemted your guestions to Exinbank officisle. The substance of the
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Benk®e veply, signed by J. E. Coretie IIl, General Counsgel, is set forth
below:

“Eximbank has two people who sre assigned to Congres-
sienel lisison end who report direcily to the Genersl Coumsel
vhe supervises Congressional lizison work, These enployees
are in daily coumunicetion with the staffs of Representstives
and Senstors snswering inquiries and providing information as
requested. They are alsw in fregquent contact with Hembers them-
selvee. In addition, the Bank has cervied out & continuing
prograx of providing the Congress with factual information on
the Bank, Thiz has included information concerning specific
leeng, how the Bank operates, whet programs have been implemented
to meet the mandates from the Congress and other genersl factusl
informetion. This information has been obtained from the Bank's
ow: files ae well as from the results of surveys which have been
contracted to detexmine the competitiveness of the Bank's pro-
gramp &8 they relate to finencing cffered to competitors by
other countries, the percentage of total U. S. exports which
reguire financing anéd the rxeletionship of exports to jobe.

“During the pest 18 months end in many years before, the
officers and directors, asz well as sbout 25 employees of the
Bank, have been involved in furnisghing this information. Exim-
bank hac sent bundreds of cosmunications to Membere of (ongress
in answer to verious telephone and written inquiries. Aleo,
Chaiman Casey met with severdl Members of Comngress and angwered
& mumber of questions on all of the Bank's operstious. Becausec
of general interest and the suggestion that certsin {anfomsation
would be of interest to a2ll Hembere of Congress, he wrote two
factuslly informetive letters to the Heubers. The first letter
provided informetion eveileble from the Bank's files sbout the
importance of exports and export related jobs to the community,
or information about companies within the Member's district
using the verious facilities offered by Eximbenk. The second
letter set forth substentisl factusl dats as well as the Bank®e
concern over twoe procedursl proposals that could have adversely
effected the Bank's gbility to support U. 5. exports.

"In sddition, the officere and directore of the Bank have
slee had frequent telephone and personal commmications with
Hembers in response to thelr inquiries. Seversl written com-
munications were sent te MHembers answering specific questiocns
which they hed raised. These commmications covered all
sgpecte of the Bank's operztions.

“When the news medis begen publighing various reports oo
the Beok'e pending legislstion, Eximbank was besieged with phone

mgw



B-114823

cellz from compenies all over the United States asking whst
they could do aad why wes the Bank baving so meny problems
vith Congress ot & time when it is 5o necesmary to asgsist U.S,
axports. Thess questions were answered in & coupletely factusl
nAnneY .

"'Several Members of Cougress and thely staffs, as well
as trade &ascciations and companies asked the Bank to meet
with thex snd to give them factusl imformation on the
Bank's operations, or to edvise them of the status of the
pending legislation. The Bank complied with these requests,
The Bank did not contect any 'lobbying groups' asking for
thelr participstion in suppori of its leglslation. However,
vhen asked, we also provided theze groups with the inforua-
tion requested.

“You asked ‘what Bank officisls came to the House to
lobby for passsge of the legizlation, sud whether their
prassnce in the House was solicited or unsolicited.’

During the course of Congressional action on the proposed
iegislation, seversl wembers of the Banking Committee urged
the General Counsel snd his assoclatez to be present in the
House during debate ou the Floor in ovder that they could
snswer any questions which might arise survounding the
Benk's operstions during that debate. Az & vesult, the
following personz were present in the gailery during the
House Flooy debate: J. &, Corvette ILI, Genersl Counsel;
Stephan ¥. Minikes, Vice President and Assistant to the
Cheirmen; Robert T. Wray, Senlor Attoruey; Nancy Pignen and
Mery George, who work in Congressionsl liaison. On seversl
. mashers of the Banking Committee or their staffe
requested informetion from the Eximbank officials wiho were
prasent at their request, Ve do not consider this as lobbying.

“You heve alsc asked how much money was spent on this
total effort. The Bank paye the sslaries of its exployees
snd did not hire or pey any outsiders for the purpose of
iebbying or urging passage of this legislation., In its
continuing informationsl effort te the Congress, the Bank
spent approximately $1,500 in miscellanecus expenses over
the pest lLB-month period. These would include, among other
things, xervxing, postage and taxi fares.

"in summary, all communications with the Congress have
been purely fectusl fo either give Henbers or their staffs
infoermation in anewer to requests, or to infor then of the
menner iz which the Bank sltempts to comply with {ts mandate
from Congress. "
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We inquired further ints the Bank's communications with private
compenise, tvade associstions, and lobbying groups, and were sdvised
by Mr. Cerette that, as fer as he can detemine, 8ll such communics-
tions were oxel and were in response to reguests and inquivies posed
to Eximbank.

Iz comnection with your request, we considered relevant provisions
of the Forelign Assistance and Related Programs Appropriation Ast of
1$74, Pub, L, YNo. 93-240, Jenuary 2, 1974, 87 Stat, 1049, title ¥V of
vhich conteins Eximhank's sutborizstion snd limitations for fiscel year
1974, Section 60l of this Act provides az follows:

"Ne pert of any appropriation contained in this sct
shall be usad for publicity or propsganda purposer within
the United Statez not heretofore sutherised by Conpress.”

Ve heve, in interpreting this language, taken the position that it
waz intended to prevent "publicity of & neture tending to amphasize the
importance of the agency or sctivity in question.” 31 Comp, Gen. 311,
313 (19352). Ve have alsc coneistently expressed ocur belief that =
provision suck as this does vot provide adequate guidelines uwnder which
toc judge the sctivities of en agency, especislly when belanced against
the agency’s legitimete intevest in communicating with the public snd
vith menbers of Congreses for pemmissible purposes. Ue bave thus felt
it ineppropriste te conclude that such & provision has been viclated
vhere the agecy could provide reasonable justification for Lte

Morsover, since sectlon 601 speaks only in terms of sppropriations
in thet Act and such Act does not contain sppropristions for Eximbank,
ve d oet believe it may properly be construed as spplicable te the
Banic. HNowever, we note thet section 607{a), Pub. L, He. 93143,

7 Stat. 510, 526, the Tressury, Postal Service, end Gemevsl Covermment
Approprietion Act, 1974, provides that:

“Ne part of suy sppropristion centained {n this or

any ether Act, o of the funds available for sxpenditure

by sy corporation er %mg: shall be used for publicity
0T pYOpagANds purposes te support or defeat

legislation pending before Congress.” (Emphasis sdded.)

The uwderscored langusge sppesrs specifically intended to cover corpo-
rekicns or agencies like Eximback which have funds made availeble for
expenditure by other theo direct appropristions. In the face of lan-
gusge eo clesrly sulited to this purpose, we sre unmsble to comclude that
{omgress intended to cover the Benk under the temms of section 601 of
Puls. L. Be. 93-240, but believe thet section 607{(s), Pub. L. No. 93-143,
Excimbank since fits scope extends te “this or any other Act.”




e v

B-11482%

It i¢ sowmewhst narvower then section 601, Pub. L. Ro. 93-240,
prohibiting only one type of publicity or propaganda, that "designed
te support or defest legisletion pending before Congress.”

We consider that, in general, section 607{(z) is not violated by
the dissemination by an sgency of general comment ow, or discussion
of, pending legisiation. This view is, we believe, necessarily {mplied
by considerstion of the nature of thoge public information functions of
an agency which sre legitimate and lawful, Thus, public officials may
repert on the activities of their sgencies, may expound to the public
the policies of those sgencles, and mey likewise offer rebutisl teo
attacke on those peliciea., Expenditure of public funds for dissemine-
tionm of infommetion in these categoriez iz hence lawful. It must be
recognized that, te the extni to which the policy of an agency is
effected by pending legislation, discussion by officisls of that policy
vill necessarily, either explicitly or by implicstion, refer to such
legislation, and will presumably be either in support of or in opposi-
tion to it. An interpretation of section 607(a) which strictly prohibi-
ted expenditures of public funds for dissemination of views on pending
legislation would consequently preclude virtuelly any coment by
officisls on sdministration or agency pelicy, & result we do not believe
wag intended.

Ve conclude, therefore, that Congress did oot intend, by the enact-
ment of section 607(a) and like measures, to preclude all expression by
sgency officials of views on pending legislatiom. Rather, the prohibi-
tion of section 607(a) in our view appliesz only to expenditures involv-
ing direct appesls addressed to the public suggesting that they contact
members of Congrese and indlcate their support of or opposition te
pending legislation, i.e., appeals to members of the public for them in
ture to urge their representstives to vote in & particular mamner. 7The
foregoing generkl consideratlionme fomm the basis for our detemnination
in any given instance of whether there has been g violation of sec-
tion 607{a). In this context, dirvect commmications by agency offi-
cimls with members of Congress would mot constitute & violation of
section 607(a), regardiess of the purpose of such commumications.

Ag with section 601, Pub, L, Mo. 93-240, we also believe sec
tien 607{(s) is too vague to be susceptible of adequate guidelines which
would clearly delineate unauthorized types of expenditures, and conse-
quentiy do oot consider it eppropriste to override adninistrative
deteminstions of propriety with respect to any specific action, except
vhere the ultimete sim of such action iz so palpably designed to support
cr defest pending legisletiou in the wmamner descrlbed above ag to compel
the conclusion thet the sdministrative determinetionz sre unressonshlie
in the fsce of the stetulory prohibition,
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Considering Eximbank®s justification of its commmicatione with
private concerne &¢ being in response to inquiries and requests for
information, and in the absence ef evidence toe the contrary, there
doee not eppesr to be sufficient basisz to conclude thet section 607(a)
hee besn violeted.

¥e trust that the fersgeing informetion will be of assistance to
Yéu.

Sincerely yours,

aF KELLER

EcHnY comptroller Genersl
ef the United States
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