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What GAO Found

To negotiate the $3.9 billion cash payment amount in servicers’ amended
consent orders, the Office of the Comptroller of the Currency (OCC) and the
Board of Governors of the Federal Reserve System (Federal Reserve)
considered information from the incomplete foreclosure review, including factors
such as projected costs for completing the file reviews and remediation amounts
that would have been paid to borrowers. To evaluate the final cash payment
amount, GAO tested regulators’ major assumptions and found that the final
negotiated amount generally fell within a reasonable range. Regulators generally
met their goals for timeliness and amount of the cash payments. By December
2013, cash payments of between $300 and $125,000 had been distributed to
most eligible borrowers.

Rather than defining specific objectives for the $6 billion in foreclosure prevention
actions regulators negotiated with servicers, regulators identified broad
principles, including that actions be meaningful and that borrowers be kept in
their homes. To inform the design of the actions, regulators did not analyze
available data, such as servicers’ recent volume of foreclosure prevention
actions, and did not analyze various approaches by which servicers’ actions
could be credited toward the total of $6 billion. Most servicers GAO spoke with
said they anticipated they would be able to meet their obligation using their
existing level of foreclosure prevention activity. In their oversight of the principles,
OCC and the Federal Reserve are verifying servicers’ foreclosure prevention
policies, but are not testing policy implementation. Most Federal Reserve
examination teams have not begun their verification activities and the extent to
which these activities will incorporate additional evaluation or testing of servicers’
implementation of the principles is unclear. Regulators’ manuals and federal
internal control standards note that policy verification includes targeted testing.
Without specific procedures, regulators cannot assess implementation of the
principles and may miss opportunities to protect borrowers.

Regulators are sharing findings from the file reviews and amended consent order
activities among supervisory staff and plan to issue public reports on results, but
they have not determined the content of those reports. The file reviews generally
confirmed servicing weaknesses identified by regulators in 2010. Regulators are
sharing information among examination teams that oversee servicers, and some
regulator staff GAO spoke with are taking steps to address weaknesses
identified. Regulators also have promoted transparency by releasing publicly
information on the status of cash payments. However, these efforts provided
limited information on the processes used, such as how decisions about
borrower payments were made. Federal internal control standards and GAQO'’s
prior work (GAO-03-102 and GAO-03-669) highlight the importance of providing
relevant information on the processes used to obtain results. According to
regulators, borrowers could obtain information from other sources, such as the
payment administrator, but information on how decisions were made is not
available from these sources. In the absence of information on the processes,
regulators face risks to public confidence in the mortgage market, the restoration
of which was one of the goals of the file review process.
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1 U.S. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St. N.W.
Washington, DC 20548

April 29, 2014

The Honorable Maxine Waters
Ranking Member

Committee on Financial Services
House of Representatives

The Honorable Robert Menendez

Chairman

Subcommittee on Housing, Transportation, and Community Development
Committee on Banking, Housing, and Urban Affairs

United States Senate

The Honorable Luis V. Gutierrez
House of Representatives

In 2011 and 2012, the Office of the Comptroller of the Currency (OCC)
and the Board of Governors of the Federal Reserve System (Federal
Reserve) required 16 mortgage servicers to undertake the Independent
Foreclosure Review (foreclosure review).! Under the foreclosure review,
servicers were to engage consultants to review servicers’ loan files to
identify borrowers who had suffered financial harm due to errors,
misrepresentations, or other deficiencies in foreclosure processing in
2009 and 2010 and recommend remediation for the harms these
borrowers suffered. In 2013, with these reviews still in progress,
regulators announced amendments to existing consent orders with 15
mortgage servicers requiring these servicers to discontinue reviews of
files for errors and instead provide cash payments to borrowers eligible
for the foreclosure review and to take foreclosure prevention actions,

The Office of Thrift Supervision was also party to four of the original consent orders. The
Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act), Pub. L.
No. 111-203, §§ 311-313, 124 Stat. 1376, 1520-1523 (2010), eliminated the Office of
Thrift Supervision and transferred its regulatory responsibilities to OCC, the Federal
Deposit Insurance Corporation (FDIC), and the Federal Reserve. The transfer of these
powers was completed on July 21, 2011, and the Office of Thrift Supervision was officially
dissolved 90 days later (Oct. 19, 2011).
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including loan modifications.? In total, the amended consent orders
required the 15 servicers to provide $3.9 billion in cash payments to
roughly 4.4 million borrowers and provide $6 billion in foreclosure
prevention actions. One servicer elected to continue the file review
process for a portion of the 192,000 borrowers in the eligible population,
and OCC anticipates the servicer will provide remediation payments to
harmed borrowers in 2014.3

This report represents the third and final phase of our reviews of the
foreclosure review process that you requested. In earlier reports, we
examined lessons learned from the file review process that could be
applied to oversight and transparency of the amended consent orders
and continuing reviews, as well as servicers’ outreach efforts to inform
borrowers about the file review process.* See appendix Il for more
information on these prior reports. This report addresses

1. the factors regulators considered in negotiating the servicer cash
payment obligations under the amended consent orders and the
extent to which regulators achieved their stated goals for the cash
payments;

2The 15 servicers that amended existing consent orders with OCC and/or the Federal
Reserve were: Ally Financial, Inc.; Aurora Bank, FSB; Bank of America, N.A.; Citibank,
N.A.; EverBank Financial Corp.; Goldman Sachs; HSBC Bank, USA, N.A.; JPMorgan
Chase, N.A.; MetLife Bank, N.A.; Morgan Stanley; PNC Bank, N.A.; Sovereign Bank;
SunTrust Bank, Inc.; U.S. Bank, N.A.; and Wells Fargo Bank, N.A. Borrowers were eligible
to be included in the foreclosure review and have their loan files reviewed for errors if
foreclosure actions took place on their primary residences between January 1, 2009, and
December 31, 2010, by one of the participating servicers.

30OneWest Bank, FSB, continued the file review process. As we describe later in the
report, under the foreclosure review process not all eligible borrowers will necessarily
have their files reviewed.

4See GAO, Foreclosure Review: Opportunities Exist to Further Enhance Borrower
Outreach Efforts, GAO-12-776 (Washington, D.C.: June 29, 2012) and Foreclosure
Review: Lessons Learned Could Enhance Continuing Reviews and Activities Under the
Amended Consent Orders, GAO-13-277 (Washington, D.C.: Mar. 26, 2013). We also
testified before the Senate Subcommittee on Housing, Transportation, and Community
Development of the Committee on Banking, Housing, and Urban Affairs based on our
March 2013 report, see GAO, Foreclosure Review: Lessons Learned Could Enhance
Continuing Reviews and Activities Under the Amended Consent Orders, GAO-13-550T
(Washington, D.C.: Apr. 17, 2013).
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2. the objectives of the foreclosure prevention actions in the amended
consent orders and how well regulators designed and oversaw the
actions to achieve those objectives;

3. the extent to which regulators are sharing information from the file
review and amended consent order processes; and

4. the extent to which regulators have promoted transparency of the
amended consent orders and remaining review.

To address these objectives, we reviewed documents, conducted
analyses, and held interviews with relevant stakeholders. Specifically, we
reviewed the analyses regulators’ used to inform the negotiations and the
data consultants provided to regulators on incurred and remaining costs,
progress of reviews, and error findings. We also reviewed the amended
consent orders, conclusion and decision memorandums, press releases,
and relevant public statements made by regulatory officials. We also
analyzed the reasonableness of the final negotiated cash payment
amount. In addition, we reviewed regulators’ instructions to servicers for
providing cash payments to borrowers, the results of this process, and
information on check distribution. We also reviewed regulators’ reporting
requirements and instructions provided to examination teams for
monitoring and oversight of the foreclosure prevention activities, including
the principles. We compared these instructions to the types of information
regulators generally provide in their supervisory manuals and the
processes used for verification and validation of data outlined in the
federal internal control standards.

In addition, we analyzed consultants’ preliminary file review results and
OCC'’s examination teams’ conclusion memorandums from their oversight
of the file reviews. We also reviewed information regulators
communicated to the public and eligible borrowers. We compared
regulators’ activities to existing criteria, including their supervisory policies
and procedures, federal internal control standards, Office of Management
and Budget guidelines, and our prior work related to oversight activities
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Background

and communicating results.® This methodology included confirming key
observations of our analysis of the documents with staff with selected
examination teams, servicers, and consultants. We selected the
examination teams and servicers based on the size of the servicers’
population of eligible borrowers for the foreclosure review and the identity
of the servicers’ regulators to ensure a range of perspectives. We also
identified consultants to interview to supplement information gathered
from consultants in our prior work. Finally, we conducted interviews with
staff from OCC headquarters; the Federal Reserve Board; and the
Bureau of Consumer Financial Protection (commonly known as the
Consumer Financial Protection Bureau or CFPB); three experts in
settlements (including staff from the National Mortgage Settlement); and
consumer groups. We discuss our scope and methodology in greater
detail in appendix .

We conducted this performance audit from May 2013 to April 2014 in
accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Mortgage servicers are the entities that manage payment collections and
other activities associated with home loans. Mortgage servicers can be

Socc, Bank Supervision Process: Comptroller’'s Handbook (Washington, D.C.: May 2013)
and Policies and Procedures Manual: Bank Supervision Operations, Enforcement Action
Policy (Washington, D.C.: July 2001). See also, the Board of Governors of the Federal
Reserve System, Division of Banking Supervision and Regulation: Bank Holding Company
Supervision Manual (Washington, D.C.: July 2013) and Division of Consumer and
Community Affairs: Consumer Compliance Handbook (Washington, D.C.) accessed
February 2014. In addition, see GAO, Internal Control Management and Evaluation Tool,
GAO-01-1008G (Washington, D.C.: Aug. 2001) and Standards for Internal Control in the
Federal Government, GAO/AIMD-00-21.3.1 (Washington, D.C.: Nov. 1999). See also,
GAO, GAO Cost Estimating and Assessment Guide: Best Practices for Developing and
Managing Capital Program Costs, GAO-09-3SP (Washington, D.C.: Mar. 2, 2009); Major
Management Challenges and Program Risks: Department of Homeland Security,
GAO-03-102 (Washington, D.C.: Jan. 2003); and Results-Oriented Cultures:
Implementation Steps to Assist Mergers and Organizational Transformations,
GAO-03-669 (Washington, D.C.: July 2, 2003). Finally, see Office of Management and
Budget, Circular No. A-94, Guidelines and Discount Rates for Benefit-Cost Analysis of
Federal Programs, October 29, 1992.
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large mortgage finance companies, commercial banks, or nondepository
institutions. Servicing duties can involve sending borrowers monthly
account statements, answering customer-service inquiries, collecting
monthly mortgage payments, and maintaining escrow accounts for
property taxes and insurance. In the event that a borrower becomes
delinquent on loan payments, servicers also initiate and conduct
foreclosures. Errors, misrepresentations, and deficiencies in foreclosure
processing can result in a number of harms to borrowers ranging from
inappropriate fees to untimely or wrongful foreclosure.

Several federal regulators share responsibility for regulating the banking
industry in relation to the origination and servicing of mortgage loans.
OCC has authority to oversee nationally chartered banks and federal
savings associations (including mortgage banking activities).® The
Federal Reserve oversees insured state-chartered banks that are
members of the Federal Reserve System, bank and thrift holding
companies, and entities that may be owned by federally regulated
depository institution holding companies but are not federally insured
depository institutions.” The Federal Deposit Insurance Corporation
(FDIC) oversees insured state-chartered banks that are not members of
the Federal Reserve System and state-chartered savings associations.?
Finally, CFPB has the authority to regulate mortgage servicers with

612 U.S.C. §§ 481, 1813(q)(1).
712 U.S.C. §§ 321, 325, 1813(q)(3), 1844(c)(2)(A)(i)-(ii), 1867.

812 us.C. §§ 1813(q)(2), 1819(a). In July 2011, OCC assumed oversight responsibility
for federal savings associations from the Office of Thrift Supervision. Concurrently, FDIC
assumed oversight responsibility for state-chartered associations from the Office of Thrift
Supervision, and the Federal Reserve assumed oversight responsibility of savings and
loan holding companies and lenders owned by a savings and loan holding company from
the Office of Thrift Supervision.
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respect to federal consumer financial law.® In May 2012, CFBP entered
into a memorandum of understanding with prudential regulators—
specifically the Federal Reserve, FDIC, OCC, and the National Credit
Union Administration—that governs their responsibilities to share
information and coordinate supervisory activities so as to effectively and
efficiently carry out their responsibilities, decrease the risk of conflicting
supervisory directives, and increase the potential for alignment of related
supervisory activities.

OCC and the Federal Reserve both use examination teams to provide
day-to-day supervision of institutions they regulate that service
mortgages. Under OCC, examination teams are assigned to each
servicer and these teams are responsible for providing ongoing
supervision, including identifying risks to the servicer’s safety and
soundness or consumer compliance activities, among other issues;
developing and executing supervisory plans; recommending enforcement
actions to management; and monitoring for compliance with existing
enforcement actions. For large servicers, these examination teams are
on-site throughout the year.'® For mid-size servicers, the examination
teams are often responsible for supervision of several institutions.
Similarly, subject to its oversight and direction, the Federal Reserve
Board assigns responsibility for ongoing supervision of servicers to the

%The Dodd-Frank Act, enacted on July 21, 2010, established CFPB as an independent
bureau within the Federal Reserve System. “Federal consumer financial law” is a defined
term in the Dodd-Frank Act, among other sources, that includes more than a dozen
existing federal consumer protection laws, including the Truth in Lending Act, the Real
Estate Settlement Procedures Act, and the Equal Credit Opportunity Act, as well as the
provisions of Title X of the act. 12 U.S.C. § 5481(12), (14). For insured depository
institutions with more than $10 billion in assets, which may have mortgage servicing
operations, or their affiliates, CFPB has the exclusive supervisory authority and primary
enforcement authority regarding federal consumer financial laws. Additionally, if a servicer
is a nondepository institution, CFPB has both exclusive supervisory and enforcement
authority (except with respect to the Federal Trade Commission) to oversee compliance
with federal consumer financial law. Finally, CFPB has certain rulemaking authorities as
set forth in applicable statutes with respect to mortgage servicers, including authority that
transferred from other federal agencies.

%occ designates each national bank as a large, mid-size, or community bank. The
designation is based on the institution’s asset size and whether other special factors affect
its risk profile, such as the extent of asset management operations, international activities,
or high-risk products and services. Large banks are the largest and most complex national
banks and are designated by the Senior Deputy Comptroller for Large Bank Supervision.
Mid-size banks may be designated as large banks at the discretion of the Deputy
Comptroller for Midsize and Credit Card Banks.
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responsible Federal Reserve Bank, which in turn assigns a central point
of contact to each servicer.!" The contact leads an examination team with
responsibility for continually monitoring activities, conducting discovery
examinations designed to improve understanding of a particular business
activity or control process, and testing whether a control process is
appropriately designed and achieving its objectives.

Original Consent Orders
Required a Foreclosure
Review

In September 2010, allegations surfaced that several servicers’
documents in support of judicial foreclosure may have been
inappropriately signed or notarized.? In response to this and other
servicing issues, federal banking regulators—OCC, the Federal Reserve,
the Office of Thrift Supervision, and FDIC—conducted a coordinated on-
site review of 14 mortgage servicers to evaluate the adequacy of
servicers’ controls over foreclosure processes and to assess servicers’
policies and procedures for compliance with applicable federal and state
laws.'® Through this coordinated review, regulators found critical
weaknesses in servicers’ foreclosure governance processes; foreclosure
documentation preparation processes; and oversight and monitoring of
third-party vendors, including foreclosure attorneys.' On the basis of their
findings from the coordinated review, OCC, the Office of Thrift
Supervision, and the Federal Reserve issued in April 2011 formal consent
orders against 14 servicers under their supervision (see fig. 1).

"The Reserve Bank responsible for supervision of a servicer is generally determined by
the Reserve Bank in the district where the head office of the institution is located and
where its overall strategic direction is established and overseen.

2This practice, which includes bank employees or contractors automatically signing
foreclosure documents without verifying the details contained in the paperwork or the
validity of the accompanying affidavits, became widely known as “robo-signing.” In a
judicial foreclosure a judge presides over the process in a court proceeding. Servicers
initiate a formal foreclosure action by filing a lawsuit with a court and in some states may
submit supporting documents, such as notarized sworn statements, or affidavits, as part of
the lawsuit. Failure to review documents filed in support of a judicial foreclosure may
violate consumer protection and foreclosure laws, which vary by state and which establish
certain procedures that mortgage servicers must follow when conducting foreclosures.

13CFPB was established on July 21, 2011, and the first agency director was appointed in
January 2012, after the coordinated reviews and issuance of the consent orders.
Therefore, CFPB did not play a role in these reviews.

3ee OCC, Federal Reserve, the Office of Thrift Supervision, Interagency Review of
Foreclosure Policies and Practices (Washington, D.C.: Apr. 2011).
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|
Figure 1: Timeline of Key Dates of Regulators’ Actions Related to the Foreclosure Review and Amended Consent Orders

April: Regulators April: The Federal July: The Federal 000000
September: Due announce consent Reserve issued an Reserve terminatesthe geaeeeee®
to allegations of orders with 14 servicers  additional consent order foreclosure review for "
inappropriately requiring them to hire against an additional one additional servicer | Ll Al + 1 servicer
signed documents,  consultants to review servicer requiring the and requires the = January 2013 to January 2015 * June 2013 to June 2015
several servicers servicers' foreclosure servicer to hire a servicer to make cash
stop foreclosure actions from January 1,  consultant to conduct a payments to all eligible
proceedings 2009 to December 31, review of foreclosure borrowers and provide
throughout the 2010 to identify harmed  actions from January 1, foreclosure prevention
country. borrowers. 2009 to December 31, actions valued at $317
l l 2010. l million. l
T T T
2010 T 2011 T 2012 2013
?
November: Federal September: The Federal January: Regulators August: Office of the
banking regulators Reserve issued a similar terminate the foreclosure ~ Comptroller of the Currency A Beaione
begin coordinated consent order against one review for 13 servicers terminates the foreclosure « October 2013 to March 2014
on-site reviews of 14 additional servicer and require servicers to review for one additional
mortgage servicers to requiring the servicer to provide cash payments servicer and requires the
evaluate adequacy of hire a consultant to to all eligible borrowers servicer to use initial file review
foreclosure processes. conduct a review of and provide foreclosure results to make cash payments
foreclosure actions from prevention actions to all eligible borrowers and
January 1, 2009 to valued at $5.7 billion. provide foreclosure prevention
December 31, 2010. actions valued at $44 million.

- Period servicer has to fulfill their obligation to provide
loss mitigation or other foreclosure prevention actions

Source: GAQ analysis of OCC and Federal Reserve documents.

Note: In the amended consent order announced in July 2013, the servicer has until June 2015 to
meet its foreclosure prevention obligation, but the amended order states that the servicer would
satisfy its obligation in July 2013. The amended consent order for the servicer that agreed to amend
its order in August 2013 states that the servicer would meet its foreclosure prevention obligation by
January 2014, but OCC staff stated that the servicer was provided an extension through March 2014.

Subsequently, the Federal Reserve issued similar consent orders against
two additional servicers.'® These consent orders were intended to ensure
safe and sound mortgage-servicing and foreclosure-processing activities
and help address weaknesses with mortgage servicing identified during
the reviews. To comply with the consent orders, each of the 16 servicers
is required to, among other things, enhance its vendor management,
training programs and processes, and compliance with all applicable
federal and state laws, rules, regulations, court orders, and servicing

">The Federal Reserve issued a formal consent order against Goldman Sachs (Litton
Loan Servicing, LP) in September 2011 and Morgan Stanley (Saxon Mortgage Services,
Inc.) in April 2012.
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guidelines. In addition, as a result of the consent orders, the Federal
Reserve issued civil money penalties against some of the servicers and
provided that the penalty amounts could be remitted by federal payments
made and borrower assistance provided under the National Mortgage
Settlement or by providing funding to housing counseling organizations.'®
OCC also considered civil money penalties against the servicers it
regulates, and for four servicers that were also party to the National
Mortgage Settlement, OCC reached an agreement that civil money
penalties would be assessed if the servicer did not satisfy the
requirements of the formal consent orders or their respective obligations
under the National Mortgage Settlement.

The consent orders also required each servicer to retain an independent
consultant to review certain foreclosure actions on primary residences
from January 1, 2009, to December 31, 2010, to identify borrowers who
suffered financial injury as a result of errors, misrepresentations, or other
deficiencies in foreclosure actions, and to recommend remediation for
borrowers, as appropriate. In general, the consent orders identified seven
areas for consultants to review:

1. whether the servicer had proper documentation of ownership of the
loan;

2. whether the foreclosure was in accordance with applicable state and
federal laws;

3. whether a foreclosure sale occurred while a loan modification was
under consideration;

4. whether nonjudicial foreclosures followed the terms of the loan and
state law requirements;'”

"8The Federal Reserve issued civil money penalties against MetLife, Inc. and the five
servicers participating in the National Mortgage Settlement and their subsidiaries (Ally
Financial (GMAC), Bank of America, Citi, JP Morgan Chase (EMC), and Wells Fargo)
under the Federal Reserve’s authority to sanction the servicers’ parent holding
companies. As we note later in the report, the National Mortgage Settlement was an
agreement between several federal agencies, 49 state Attorneys General, and five
servicers.

A nonjudicial foreclosure process takes place outside the courtroom, and is typically
conducted by the trustee named in the deed of trust. Trustees, and sometimes servicers,
generally send a notice of default to the borrower and publish a notice of sale in area
newspapers or legal publications.
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5. whether fees charged to the borrower were permissible, reasonable,
and customary;

6. whether loss-mitigation activities were handled in accordance with
program requirements and policies; and

7. whether any errors, misrepresentations, or other deficiencies resulted
in financial injury to the borrower.

To review these areas, consultants generally segmented their file review
activities to test for each area of potential error separately. As a result, a
borrower’s loan file might have undergone multiple reviews for different
pote