B~171049-0.M, Feb. 171272

Assistant Ceneral Counsel ~ John W. Moore

Assistant Director in Charge, DD - Chester 3. Daniels

Zffect of Provisions of DOD Directive 7220.6 Regarding
Recordiang of Obligations for Intra-Governmental Orders

We are currently performing work for the Senaste Armed Services
Committee on the Army's policies and procedures with regard to the
use of project orders. As you reeall, we previocusly did similar
work in the Havy on the same subject for the same commitiee.

In our April 23, 1971, report to the Committee on Armed Services,
United States Senate, on Problems in the Administration and Use of
Project Orders by the Navy (B-1T71049), we devoted chapter 4 to a
brief examination of the use of work requests. In that chapter we
concluded that Section 601 of the Economy Act of 1932 (31 U.S.C. 686)
is the statutory authority for the use of intradepartmental orders
{work requests) and that the Department of the Navy is authorized
thereunder to issue such orders for the purpose of outside contract-
ing. We also noted that, since Procurement and Research, Development,
Teat and Bveluation appropriations are now going to be available for
only definite time periods, the provisions of 31 U.8.C. 686-1 require
that the performing activity either obligate the funds within the
period of availability or return them to the sponsoring activity.

At the request of the Committee, we have recently initiated a
similar review of the Army's policies and practices with regard to
the use of project orders (Code 68604)}. In comnection with this re-
view, we have several questions regarding statutory provisions as
implemented by DOD Directive 7220.6, Prerequisites for Recording and
Reporting of Obligations. Appropriste sections of this Directive
together with our questions are set forth below. A copy of the entire
Directive is atiached.

Excerpts from DOD Directive 7220.6

“b.A.(2) Intra-Governmental Agreements. Orders for specific
supplies, material, edquipment, work, or services
{such as orders placed under the approved Project
Law; 41 U.5.C. 23; Section 60l{a) of the Economy Act,
31 U.8.C. 686; Section 10 of the Armed Services




Procurement Act, and similar authority) shall be
recorded as obligations against the appropristion
of the ordering agency as follows:

{v) Zconomy Act Orders. Orders on another government
agency {including orders for work or servicges o
be performed by a component of the Department of
Defense) in the amount stated in the order when
accepted in welting.

* #* # * #*

(4) Reductions Required by Section 1210, General
Appropriation Act, 1951 (31 U.5.C. 686-1).
Obligations recorded under paragraph G.A.(2)(b)
sgainst annual approgriations shall be decreased
at the end of the fiscal yesr in vhich the order
was issued to the extent that the agency ordered
upon has not incurred obligabtions under such
érﬁamcﬁ

Guestions

1. Can an EBconomy Act order be issued bebtween any two government
activities; l.e., both intra- and inter-depsrtmental’

2. OUrders for work or services to be performed by & component of
the Department of Defense are specifically mentioned in para-
graph 4.A.(2){b). Is there any restriction on the use of such
orders for the purpose of outside contracting?

3. The statement that Economy Act orders shall be recorded as
obligations in the amount stated in the crder when asecepted
in writing appears to exclude issuance of such orders on a
citation of funds basis. Is there a legal requirement to that
affect?

4. Does the requirement in section 4.4.{(2){(d) include all appropri-
ations with a limited, although not annuasl, period of avallability
for obligation?

5. I3 the requirement in section 4.A.(2)(d) applicable in connection
with Section 842(a) of the Department of Defense Appropriation
Act, 1971, which limits the period of availability of appropri-
ations which had originally been made available until expended?

6. Is there any exception to the requirement in section 4.A.(2)d)
if an order is issued %o a working capital fund? In this regard,
see attached decisions B-10435L4, B-123621, and General Regulation
Ho. 128,

—-2-.



In addition to the above questions we would also appreciate
your opinion as to the meaning of the term ’approved projects’ which
we have underlined in the following excerpt from 41 U.S5.C. 23.

"All orders or contracts for work or material or for
' the manufachture of material pertaining to approved
orojects heretofore or hereafter placed with Covermment-
cuned establishments shall De considered as obligations
i

We are committed to issuing a report to the Henate Armed Services
Committee in Februsry 1972. Therefore, we would appreciate if you
would give this matter your early attention.

If you have any questions on the above, plesse contact either
myself or Mr. David Lowe of my staff on OX5-711ll.

Attachments
Indorsement

B-171049-0 .M., February 17, 1972

Director, Defense Division

Returned. Section 686(a) of title 31, United States Code, pro-
vides in pertinent part as follows:

"(a) Any executive department or independent
establishment of the Government, or any bureau oy
offiece thereof, if funds are availsble therefor and
if it is determined by the head of such executive
department, establishment, bureau, or office to be
in the interest of the Government so to do, may
place orders with any other such department, ea~
tablishment, bureau, or office for materials,
supplies, equipment, work, or services, of any kind
that such requisitioned Federal agency may be in a
position to supply or equipped to render, and shall
pay promptly by cheek to such Federal agency as may
be requigitioned, upon its written request, either
in advance or upon the furnishing or performance
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theprsof, all or part of the estimated or agctual cost
thereof ag determined by such department, establish-
sents bureau, or office ag may be requisitioned; bub
proper adjustments on the basgisg of the sebusl cogt of
the materials, supplies, or sguipment furnished, or
work or gervices performed, paild for in advanes, shall
he made as may be agrsed upon by the departments; es-
tablishments, bureaus, or offices congerned: Provided,
That the Deparitmeant of the Army, Navy Departament,
Treasury Department, Federal Aviation Agency, and the
dapitize Commiggion may place orders, as provided
hérein, for materials, supplies, equipment, work, or
sepvices, of any kind that any requisitioned Federal
agency may be in s pogitlen Lo supply, or to render
or to cbtain by contract: * # #°

and, relative thereto, 31 U.3.C. 686-1 provides thate-

"o funds withdrswn and credited pursuant to sec-
tion 686 of this title, shall be available for any
peviod beyopd that ?%ﬁ?ié@é by the Aet aggrepriaﬁiag
such funds.”

It will be noted that the above provisions of 31 U.3.£. 686 au-
thorize the hesds of any executive departments, establishments, buresus
or offices to place orders with any other departments, esstablishments,
}gr§g§§“§§ offices. There iz no raquirement that the bureaus or offices

reierved ©o must pe in different departments, consequently, and agsume
&ag,%hat the agbivities referved to in your Tirst guestion are sguivalent
Lo burssug or offices, gsuch as the teshnieal services, such guestion iz
angwered in the affirmative. gee 295 Comp. Gen. 322 (1945).

“ith respect Lo your second guestion, we sye not aware of any re-
striction on the use of orders on components of UOD for the purpose of
ouhaide contracting.

Concaerning guesktion 3, since the regulation is dealing only with
the smount to be recorded as obligations, we do not agree that guch re-
gquirement precludes the issuance of such orders on a citation of funds
bagis. In any svent, we know of no legal requivement Lo that effeet.

As to questions 4 and 5, it is not clear that seeticn %.4(2)(4)
can be sald to be applicable to other than an sppropriation svailable
for only one figeal vear. Heverthelesgs, appropriations available for
more than one fiseal year would also be subjeet %o 31 U.3.0. 686-1 and
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must be obligated by the performing asctivity within the periocd of avail-

2bility preseribed in the appropriation act or other law.
guestion 6 iz answered in the negative.

The legislative history of Ll U.3.C. 23 does not diselose that the
term "spproved projects” was intended to have a meaning other than that
normaily to be implied from the use of such term--that is, projects
that have been approved by officials having legal authority to do szo.
Jes, generally, 9 Comp. Cen. 523 {1930). It may be noted also that a
similar provision of law relating to the Coast Cuard, 1h U.3. C. 1h1,
smploys the term “under authorization of law,”

See also the definition of “project order” congained in paragraph
TII A of Directive 7220.1, May 4, 1971.

PAUL G. DEMBLING

Paul G. Dembling
Zansral Counsel

Attachaments



