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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTON, D.C. 20548 &Qﬂn,{"‘(‘-—-_@g’g} M'

0

JuL g 1974

The Honorable Haury M. Jackson, Chairman
Committee on Intexior snd Insular Affairs
United States Senate

Dear Mr. Chairman:

This is in response to your request that we review the matters
outlined in the report of March 1, 1974, from the Under Secretary of
the Interior to the President of the Sanate concerning the application
submitted to the Department of the Interier (Interior) by Union 04l
Company of California (Uniom) for credit sgainst future royalty pay-
nents. Your request also anticipated our reviav of the Acting Sec-
retary's response to the additfonal questioos raised by you concera-
ing the basis for Interior's determination that Union was entitled to
credit totaling $799,747.86 for overpaymant on cartair Outer Conti-
aental Shelf (0CS) leases.

Tha claimed overpayments allegedly represented excess royalty
paynents that Union made on cartain specified OCS laases during the
period from July 1, 1966, to December 3, 1972. Prior to approval of
the Unit Agreement on Nombct 15, 1973, the Federsl and State leases
wvare eradited vith approximately 98 parcsat and 2 percent respectively
of the total gas produced, whereas the Unit Agreement provides for an
allocation of 96.5G32 parcent to six Federsl OCS leases and 3.4968
percant to four lLouisiana State lsases retrosctive to July 1, 1968,
Consequently, Interior determined that Bnion is antitled to credit
for overpayments made to the United States on the basis of the orig~
inal alloestion, althouzgh Union's inftial request for a refund of
$852,197.61 vas recalculated by Interior and reduced to the presant
sum Of ‘799,’67-860 '

As stated in the Under Secratary's latter of March 1, 1974,
section 10(a) of the Outer Continental Shelf Lands Act, approved
August 7, 1933, ch, 345, 67 Stat, 469, 43 U.8.C. 1339(a),/Buthorizes
the Secretary to repay amounts paid in connection with a lease
{ssued under the Act when he destermines such paysent to hava been
in excess of the amount the lessee was lawfully required to pay,
provided that the request for vefund is filed within two yaars of
the date of payment. Although the latter proviso might seem to
bar allowsnce of that portion of Union's claim relaving to paymeats
uade more than two years prior to July 27, 1973, the date Union
spplied for the refund credit, our daeision of November 5, 1965,
B-156603 .V supports a contrary result.
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1n that case the Interior Department hed determined that severzsl
oil companies were entitled to refunds on account of excess royalty
paynents made under certain OCS oil lesses, 'The claimed refunds
related to royslty payments msde by the:cowpanies under protest
against administrative determinations that no deductions for barging
costs from the lessor's royalty intereat would be pexrmitted in com—
puting the royalty that was due. Thereafter, the Intarior Depart-
ment concluded that reasonable barging cdsts could, in certain cir-
cmstances, be considered for purposes of computing royalties due
the United States. Within two years thereafter one of the companies
submitted a claim for the refund of the resulting excass royalty
payments, although these payments were originally made more than
two years prior to submigsion of the claim. 1In that decision we
said the following in regard to the two-year limitation:

"The only other aspect of the Phillips elaim which
bears further comment is the fact that it was not sub~
pitted until January 26, 1965, covering excessive roy-
alty psyments during the perioed Octobar 1956 to April 1960,
As you know, subsection 10(a) of tha act requires re-
quests for repaymant of excessive royalty payments made
to be filed within two years after making the paywent.
While it thus might be suggested that the clainm is
barred by the atatutory two year limitation we would
not be inclined to question the refund, since the
initial payments to which it relates were paid over a3
number of years under proteat and the claim was, in
fact, filed within two years from the date of the
depaxtmental determination under which it became
allowvable. Moreover, we understand that the royalty
payments subjact to protest on the barging cost
question were held in suspense by the Department and
not treated as earned during the lengthy peried taken
for ultimate resolution of the matter.”

The primary basis for tha conclusion reached in our deeision of
Yovember 5, 1965, thus was the fact that the clain was filed within
tw years of the date upon which it could first be determined that
txcass royalty payments had, in fact, been made. Simtlarly, in the
instant case Union's application was filed within two years of the date
the Unit Agresment was approved, and it was only at this time that the

iaouat or, for that mstter, even the existence of an cverpaymeat be-
tans known.,

Consequently, in view of the information contained in the Under
Secratary's letter of March 1, 1974, we see mo objection to the Under
Sacretary's determination that Union is entitled to §779,747.86 as
*redit againet future rovalty payments, ‘
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As regards our raviev of the Acting Secretary's remponse o the

four questions subsequemtly directed to him, ws have (nformally been
that both you and your Comittee ave interested caly in ocur

analysis of the legal fssuns involved, as opposed to a full review
yhich would include our indspendent vertification of the sctual
dollar amounts as well, Therafore, our analysis is ldwited to the
lcting Secratary's response to question 2 which is stated in your
jetrer of March 13, 1974, as follows:

"What i3 the authority for mekiag the allocation
change ratrosctive?l Why did you docide to apply the
change vetroactively?!”

Although the Acting Secretary's reaponse theréto traats the question
as having two distinct parts requiring two separate angwers, our ansl-
ysis of the lagal issuss involved considers the uattur as a whole, since
the basis for the decisbn to apply the change retrosctively is closaly
! related to and dependant upon the lagal authority for doing so.

gection 5 of the Outer Continental Shelf Lands Act, 43 U.S5.C. 1334,)
states the following in wegard to imit agresemeats and the veduction of
rentals or royaltias:

"Without limiting the generality of the foragoing
provisions of this section, the rules and ragulations
prescrided by tha Secrstary theraunder may provide for
the assignmant or relinquislment of leases, for the
sals of royalty oil and gas sccruing or reserved to
the United Statee at not lass than markst value, and,
in the interest of conasrvation, for witization,
pooling, drilling agreemants, suspension of operations
or production, reduction of rentals or royalties, com—
peusatory roymlty sgreemants, subsurface storage of
oil or gas in any of said suboerged lands, and drill-
» ing or other easements nacessary for operations or
| production.”

v e o -

Mso, as stated in the Acting Secretary's W, 30 C. 7.8, 259,50}7
' :"Mdu as follows {n regard to unitization, pooling, and drilling
| igTesmentcy: .

“Such agreements may be initiated by lessees or
vhaxs in the interest of conssrvation they are deemed
necessaxy t_luy may be required by the Director.”

t Thy Acting Secretary's response to quastion 2 also éeatained the
wxcarpts from the meworandum datad May 23, 1972, that was
‘ K‘“u by the Assiatent Soliciror, Minersls Divieicn of Pudlic Land,
| regard to the Unit Agreswant in question:
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"In his letter of March 29, 1967, the Supervisor
ascted responsibly in the interest of conservation.
As indicated in the Union-Pam American letter of
Yebruary 10, 1967, # * 4 the problem of allocating
production equitably betwsan two operators in the
sans f£ield with multiple reservoire selling gas to
two transsdsaion companias with different capacity
requirements, and with two govermmenta involved
vith the royalty, had reached impossible proportions.
Although the reservoirs involved extended onto the
state leagses, * ® ® there was very 1ittle production
from state lease wells until 1966; where as ocne
former state lease had been producing continuously
since 1960. To avoid a continued inequity to the
state leases with additional Federal leases coming
on stxsan (July 1, 1966), and to avoid the drilling
of unnecessary vells on the State lesses, the State
of Louisiana sgread in principle to unitization and
to the reatrosctive provision.

"A procedure of allocation was sst-up in 1967 to
proportionately equate the lease owmerships through
reservoirs and salas undar the State’s allowsble
system, but the procedurs could not take into account
the problems of State-Federal equity caused by comr
patitive reservoirs and comminglad wesasuremant.

Very basically, the reason for unitisation was to
provida equity among the participants with sinimm
costs and the reason for the retroactive festure
vas to correct the gross ineguity vhich Legan vhen
large apounts of new Federal lease production came
oo stream July 1, 1966, and eould not be proratad
vithout affixing the same unitization date.”

, In view of the droad statutory authority the Secretary possessges

vith respect to the approval of unit sgreements, and cousidering the

: ted justification for the deecision to approve the Vermiliem

Moek 14 Unit Agreemect retroactive to July 1, 1966, we would not

festion the validity of ths Unit Agrecment or its retrosctive provistom.
QUOITATINIL TO 2HTUTATS .

gigamyun vilsvod Sincerely yours,
tladz Is3nsalines 1s3uQ '
»blndassef 1i0

SIGNED ELMER 3. STAXTS

Comptroller Gensral
of the United States
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