COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON 25

NOV 7- 1563

Dear ¥r. Chalrmen:

Further reference is mede to your letter of September 26, 1963,
requesting advice as to the propriety of the use of funds during the
. Piscal years 1963 and 19& from the sppropristion "Operation and Main-
tenance, Defense Agencles,” to finance the sctivities of the Praai&ent'
Committee on Equel Opportunity in the Avmed FPorces.

It &= stated in your letter that the budget justifications, statements,
e or testimony of the Depsriment of Defense officisls during the hearings
befors the Department of Defense Subcommitiee on: the Department of Defenee
yorh Appropristion Bills for fiscal yesrs 1963 and 195& 414 mot disclose the
5 fact thet funds included in the eppropriation "Operation and Maintensnce,
% Defense Agencies,” had Leen or were to be used for the sctivities of the
. President's Committee on Bqual Opportunity in the Armed Forces; slso, that
i the use of funds for this purpose was pot the sibject of "reprogramming
sction® pursuant to estsblished reprogramming procedures desling with ap-
Voo propristions of the Department of Defeme.

%, &mmmwwom&,mmmmmﬁmofﬁe
Secretary of Defense in this matter, and by letter dated October 21, 1963,
2 the Department of Defense furnished information setting forth the suthor-
P ity relied upon for the use of its funde for the Prui&ent't Committee.
The informmtion 1i¢ as folkm: ,

"Phe President, who, under Article II, Section 2 of
the Constitution is Commander in Chief of the Armed Forces,
stated st the time of the sppointwent of the committest

"It 1s appropriste ®* ¥ ¥ to make g thorough
review of the current situstion both within the
services and in the commmities vhere wilitary
installstions are loeated to deternmine what further
measures way be requirzd to sssure equality of '
treatment for all pereong serving in the Armed
Forces., -

"*Thers is considersble evidence that in some
eivilian commmities in whick militery installations
are located, discrimination en the basie of race,
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facilities of the Department of Defense available to
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. Peosident in a1l matters relsting to the Depertment of -

Defense. By Memorandum of September 2B, 1962, the fecre- -
: , -M”MWWMMQW@MW
T -of Defense respeni prowptly to sy questions of the ecamitter -

for assistence or infermation necessary to $ts objectiwe.-
'W.mwamwmwmm
vere enioyed pursuant ts the suthority of esttion 173, -
mmmmmmmm,mamumm
,Mntcnmz,

S “'(a) mmewwmmumxm )
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O ‘ - "1{b} A persocz who serves 35 & mesber of a com-
- ‘mittes may not be peid for thet service while holding
. another position er office under the U.8. for vhieh he
receives compansation.  Other sesbers ané part~tine ‘
sdviscrs nay serve without compensation or mey be paid -
oot more than $50 for esth day of service as the Secre-
'm&mm***' (Wmm:mna&) -

.WWWMMM:

. mmwnzummm'smm
. attttude or feeling fu respest to what ke iw, does,

or is going to do, as detarmined by the presence o

. sbeence of such paychological factore se confidense
- in his lraders, recogaition of & spirit of secrifice
in others, Tealings of sowredestip for asscciates,

@ % e
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mutwmm,m,m. 2. 4 state of ind or
mmmam¢MﬁMa§Mm
organization.’ (Unized Stetes Afir FParce Dictionery,

1956.)

"1t earnot be digputed that morale 15 ¢ factor heavily
contributing to the ecobat effectiveness of the Armed Forces,
mmmmemmmmmwwmm;w
degree of coubat readiness and corbat effectivences 1t (s &
fanction of the Seevretary of Deafense to deterumine the extent
to which morale may ba sdversely sffected By mry existing eir-
cumstances, including thuse being inguired into by this come
nitten, umwmmwmmm&m
the matter of segregition nesr milisery bases with ithe Semate
Aroed Bervices Coumittes: (Hesvings, Octsber 7, 1963, Senate
Arme Services Conmittee on 6, 1101 - H.B. 6500, pp. 215, 515.)

"gecretary Moliwmrs. mwwmmwm
responsibility; which is to meintein x high degroc of
coebat readiness and combat effectivemsne and we are
trying to determing the extent to vhich that {s sffected
mw&mmmmmﬁwﬁﬁi* :

"mw Taurmond, Mr. Secretary, is this &
¢ pRiitary qmzm or & eivilian qmtmz

"'Semmy&m musmmmn.

*fSenntor Thurmond, m*t you mmw the matter
of segregation as zmuy & political guestiont :

* s R * . €

"'ummmm :mmmmmﬁm
of vedisl diserimiration is a political gquestion; bButee
| mmawnumtmmamwwmwmu
- But 1t 15 our responeibility, end I a8 sure thet we
mﬂm&maﬁfwwwam@:muwm
bat resfioess, and we are engaged in Setermining te vhat
extent that is sffected by segragation policies, ¥ # ¥
I Wink we are responsible for maintsining militery ef-
fectiveness, and P militery effectivenass ie belng
adversaly sffected by sagrepstion policies, I think we
should work with the srass imvolved o tvy to elimimste
that sdverse e¢ffect on our combet readiness, # & &
¥e ave simply going to mesure that we take gtaps to
Wmmwmmmtwmwm

vith the responsibility for msinteining.®
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"Section 307 of the Betionsl Security Act of 197, we
sxenisd, suthorizes the sppropristion of funds necessary o
exrry out all of the provisions of the Act, By its languege,
the appropriation 'Operstion and Msintensnce, Defense Agencies'
1= svalleble for ‘sxpenses, mt otherwige provided for, nace
essary for the operstion and meintenunce ¢f setivities and
agencies of the Dopartment of Defense.' "It is my opinion that
the activities related to msintensnce of morale sre functions
of the Becretary of Deferse, and whethsr performed with or
without the specific direction of the Praesident, sre setivi-
tiss of the Depariment of Defonse mot otherwive provided
for within the mesning of the quoted appropristion langusge.

*mummmwm,mﬁammimnw

elsl support of the Presfdent’s Covmittes on Bgual Opportunity
mwmmmmamummmwwmmama
ferss funds for fimancisg various bosrds and comeittees not
directly related to activities of the mmm as referved
m‘nmm‘b&f:"

The suthority, as above-cited, for the estedlishment of the Coamittee
mmmmnmatmﬂaagofthewtofmk 1509, 35
Btat. 1027, 31 U.8.C. 673, which precludes the use of sppropristions for
peyrent of capanses of ey commission, eouncil; board, or other similar
Yody unless the psme shall be suthorized by lay, under the contemperaneous
toterpretation of that statute-.which is adhered to by thie Office-~that
the words “authorized by law" se used therein were mot intended by the
Congress t0 mean that the creation of bosrds, comnissione, or other simi-
lar dodles, must necessarily be expressly and specifically suthorized by
statute, but that it would be sufficlent 17 their sppointment were
mmwmmawum. Bee 22 Comp. Gen. 14O and decisione

Anamwmmwmmmmmmww
Ewecutive Order Bo. 5951, dsted July 26, 1948, The responsibility of the
Department of Defense in this ares is thus well established. Ii view there-
of axd of the reported needs of the study now being conducted by the dé-
visogry committes az reported by the Department of Defense, which 13 viewe
ac espential in regurd to {te responsfbility for maintsinisg militery
effectiveness, we would mot guesticn the uee of the appropriation “Opere~
tion and Maistenance, Defense Agencies” for the fiscel yeer 1963 for the
sxpenses of the Committes. A6 explained by the Depertment of Defense,
the feilure to furnish budget Justifications for the fiscal yesr 1963

wlieen
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mmmmmtmmmemmwwmm
stbeinsion of the President's budgst for that fisesl yeer.

Concerning expenses of the Committee for the fiscal year 1964, con~
sideration must e given to section 213 of the m;\m‘»
piation Act, 1%5, W June 2}” 1@3"; ek, 1§ » 583‘&& 337, vhich
s eodified in 31 U.5.C. 696, provides in pertinenmt part:

"Atter Jamwry 1, 1945, no part of any sppropriation
or fuhd made svalisble by this or auy other Act shall be
allotted or pede aveilsbls th, or used to pay the expenses
of, any sgency o instrumentelity including those establizhed
by Executive order aftéer such egency or Snatrumentalilty hes
mmmwmmemw.ﬁmmm

.The section was proposed se an smendwent to the Independent Offices
Appropristion Bill B, R. 4070 by Sensior Rusvell, who stated the purpose
thereo as follows (mmmw 3119, Vols m,mmm&,
mcwm, 22 Session):

“Se, Preaident, mmeth exendoent,
which {8 apperert from ¢ reading thereof, 1s to relein in the
Congress the power of lapislating and cresting bureaus and
dspartiente of the Governzent, and of giving to Congress the
right to knov vhat the buwreaus sud departments of the Goversn-
ment, vhick bave been created by Executive oxdar, are doing.

- * * v ® *

aﬁmmmmm,
W&mwwwmmmwmw
mmmwtmmmmmm
existence for more than s yemr.”

nuwmmwwwmmtwmumm
sdvisory Coemittes wvees not included in the buldget or congressiongl justifi-
eations for fiscal year 1564, sinse st the time of prepayation of the
Sulget, {t was pot comtenplated that the activities of the Committes would
axtend beyond the end of fiscsl yesr 1953. m,e@m,m&wz
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remove it froz the prohibitios 1f the statute vae othervise fetermined
%0 be applicable. Whether the Presidawt’s Coemittee on Equal Opportunity
in the Arvmed Porces constitutes an “agency or instrumentality® within
the meening of 31 U.5.C. 695, is e smtter of interpretation fmvolving
considerntion of the manner in vhich it was croated, its composition,

tte Punctions, end other relevant festors., The Commititee wes appointed
Yy the President as sv #dvisory gronp and ssked to divect its sttention
2o the folloving speeific questione:

- "1, vhet messures should be teken to improve ths
effectiveness of cwrrent polioies snd procedures in the
Armed Yorces with regard to equslity of trestment sad
thurmmmmmsm

: "2, Vhat vessures should be smployed to fmprowe
mtydwmrm%tytwmﬂthemr‘m
and their dependents in the civilian commnity, pssticu.
larly with respect to housing, education; transportation,
recreationnl facilities, commmity events, programs and

setivitien?”
-x:uwefwmmmwmmmmmsmwum
o ef June 22, 1962, to Mr. » wae formad “In oxrder that I
way have the benefit of edvice from an indepsndent body of distinguished
gitizens on the xost effective action that can be taken to cope with the

* % &* Comstdaring the composition and the purely advisory

pature of the Committes and the suthovdty of the Secretary of Defense
yo {10 U.8.C, 173(z}) to estadlish such advisory committees us he considers

P nscegsary for the perforgsnce of his Punctiony, we &o not belleve it
o oould be viewsed ae an sgency or imstrumerntality wvhich could reasonably
be sxpested to come to the Congress for e specific sppropriation or for
mmmmwwmmwmmmzmwmmm~
mmmwmmummmmmmumﬂmmxw
agpropristion for "Operstion and Maintaravee, Defense Agencies” for
expenses connected with fte operations. Therelore, and in view of the
brosad terms of the sppropristion lamgpmps, the vee of the epprepriations
for the expenscs of the President‘s Committee does pot appear o be

: £1legni. Matbers concerning any fallure to fullow reprogremming pro-
eedizes Teldie to the compliance with srrangssents with committecs of the
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Congress, az &lstinguished from the legsl sveilability of an apprepristion.
mmwmwm@:WMtwmmwrmw

of funds during fiscal years 1963 and 1964 from the subject appropristion
mmmwsumumtwm&@mm

Bincerely yours,

I . Joseph Campbell

i | _ - of the Unlted States

The Bonorsdle Carl Beyden, Chairmun

Conittes on Appropristione
United Stetes Semate




