COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

Be 1538879 May 7, 1970

Sear Hr, Hogan:

Purther referance is made to your letter of January 20, 1970,
concerning the refusal of the Department of the Interior to sell
certain land in Hew Hexico to your constituent, ¥Mr, Herbert %,
Counihan,

The land in question was offered for sale in January 1957, by
the Bureau of Land Management (BLM), Department of the Interior,
pursuant to the suthority of 43 U.5.4, 1171, 2s smended, Two bids
were received, Hr, Counihan submitted the high bid of 3102, and
¥Mr. Rupert Chisholm bid $65, The land had been appreised in
September 1956 at a value of $61,30, Mr, Chisholm, owner of cone
tiguous land, claimed a preference right under the above statute.
The manager of the BLM offiee in Sante Fe conecluded that Hr,
Chisholm had 2 prefaerence right to purchase the land, The deci-
sion was appealed by Mr, Counihan to the Director, BLY, who
affirmed the decision in Msy 19358. This decision was slso sppealed
and, in December 1958, the Deputy Zolicitor of the Uepsrtment of
the Interior remanded the case to the BLM for further détermination
as to the prefevence right owner. In August 1959, the BLM detere
mined that Mr, Chisholm was not entitled to a preference right,

Hr. Chishola's sppeal of this declision was denied on October 27,
1960, by the Director, BLM, who also remanded the case for 2
further determination of the value of the land in view of the
lapse of time since the 1956 appraiszl,

The later decision was appealed by Mr. Chishola and, in July
1962, the Assistant Secretary for Public Land Management ruled that
¥Mr, Chisholm's preference right claim had properly been disallowed,
He also concluded that the facts suggested that the 1936 sppraisel
may have been inadequate, and ovdeved & reappraisal, Further, he
direeted thet the sale be vacated 1f the reappraisal showed that
HMr, Counihant's bid of 3102 did not represent the fair market wvalue
of the land as of January 1957, 1In a decision dated March 13,
1963, the BLM concluded thet the value of the land as of January
1957 was 5451, and ordeved the ssls vacated, The land iz now
estimated to have & value of at least $6,5C0. An appesl from this
decision was denied by the BLM, & further sppesl was made to the
Secretary and on May 13, 1964, the Assistant Seecratary for Land
Hanagement sffitmed the BLM decision, Hr, Counihen's reguest that
the cese be reopened was denied on August 3, 1964,
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Wa jntevviewed Hr, Counihan snd obtained his written statement
setting forth what he considers to be deficiencies and mismsnsgement
with respeet to the handling of hiz case by the Department of the
interioy, Hr. Counihan contends that he wes unjustly deprived of
the land because the Department did not act in a reasonably timely
manner and has been remiss in establishing and msintasining normal
sdministrative controls, In this cosnsetion, he points to the length
af time it took the various levels of the Despertment to make the
determinations and decisions concerning his case, He also contends
that the 1963 reappraisal was erroneous, Finally, Mr, Counihan
states, “Although the Seeretary was within his tlegal’ rights in
finally vecating the sale some 7% yesrs after it was held, it would
seem that the Uepsrtment should be under some sort of moral obliga-
tion to rectify its ervors of omission snd commission,®

“hile it appears that the protrseted proceedings involved in
this case worked to Mr. Counihan's disadvantage, our investigation
indicated that the six vear delay from the date of the sale in 1957
and the decision te vacate the sale in 1963 resulted from the
contending biddevs' tenacity in pursuing their respective legal
remedies and from vormal sdmindstrative delays occasioned bv a heavy
work lozd, The Chief of the Cffice of Appeals and Hearings, BLM,
informed us that slthough sppesls were handled on a firstecome
firsteserved basis, delays of up to a year and 2 half during the
period between 1957 and 1962 were not unusual because of the number
of such zppesls received, The 4ssistant Zolieitor for Land ippeals
asdvised us that s8 of July 1962 thers were 797 sppeals pending
before the Secretary, and that this was the largest bscklog of such
azppeals since 1949, Hesrings i{n 1963 before the Subcommittse on
Public Lands of the Senate Committee on Interior end Insular
2ffairs indlcate that the average time between the land office or
examinerts decision and the BELM Director's decision was 17 menths
for sppeals decided in fiscal year 1958, and 9 months for appesls
decided in fiscel year 1962, 1t was also shown that the averzge
time for the Seerstaryle decision on sppesls from the Dirsector's
deciaions was 9 months in fiscsl vear 19358 and 12 months in fiseczl
vear 1962,

H“r, Counihan's contention that the 1963 reappraissl was erroe
neous was denied in BLM decision Ho, 012665, sugust 14, 1983, wherein
the basis for the reappraisal velue was expleined thusly -.

"The new appraisal is the result of an evaluation of the
land in quastion by qualified personnael of this Bureau,



The wecoyd discloses that in establishing the new appralsed
value of 3431 for the land as of the date of the public
sale, the market data spproacn to value was used a8 being
the spplicable approved method of sppraisal. This appraisal
was based on sales data from several sales of comparable
lands in the same general aves betwmen private landowners,
for lands to be used in the development of future homesites,
The sales prices included in these data ware adjusted on a
parcentage basis taking into consideration various factors
such as time, size, shape, location and site of the land,
market limitations, general desirability and other factors,
in order to develop adjusted velues, The sppralsed vaslue
af $35 per acre, or 5451 for the 8.20 scres contained in'
the trset in question, as of Januery 15, 1957, was thus
éét%mﬁ.ﬁé& . i

¥r, Counihan's appesl of this decision was denled by the Office of the
Zeecretary on May 13, 1964, on the basis that he had failed to present
any factusl evidence that the BLHVs vsappreisal wes in error,

Cur investigation of the resppraisal issue indiestes that the
1963 reappreissl wes wmore comprehensive than the sppraigsl in
1956, The lstter gspprazisal wss set forth in 2 memorvendum to the
Land COffice Mansger from the Lands and Hinersls Officer, without
stating any basis for the eppraisal. The 1963 sppraisal was made
by & Land Hzeminer, veviewed by the scting State Reviewing sppralser,
snd based on three land sales, adjusted for various {actors ss stated
in the zboveequoted languege. Furthemmore, the 1963 reappraisal was
made after the BLH's sppraisal przectices had been investigated in
1959 by the Specisl Subecommittes on Assigned Power snd Land Probleums,
House Uommlittee on Government Uperstione, snd, as & result thevsof,
the BLM hed instituted a rigorous training progrem and established
s appraisal veview system, In these clrvcumstaness, our Offlce finds
no basls for guestioning the 1963 sppraisal.,

The law under which this land was offeved for sale suthorizes
the seeretary of the Interior fo sell a2t publie suction for not less
than the sppraised velue certain tracts or parcels of the publice
domain whiech, in his judgment, would be proper to axpose for sale.
43 U.E6.¢, 1171, The spplicable vregulation, 43 €,F,8, 250.3, in effect
in 1957, provided that @

ek % until the lssusncs of & cash certificste the
suthorized officer may at sny time determine that the
lands should not be sold, the applicant or any bidder



has no contractual or other rights as sgainst the United
sgates, snd no sction taken will ¢reate any contractusl
or other obligations of the United States.”

in interpreting end construing these provisions, the courts have
held that until the issuance of & cash certificate no rvight to the
tand, either legsl or squiteble, srises, and the Secretary, in his
diseretion, may vefuse to sell for whatever resson he finds sdequate,
“ee yilleoxson v, United States, 313 F. 2d 884 (1963); Ferry v. Udall.
336 F, 2d 706 (1954), 1In the instant case, no zesh certificate was
issued and the ssle wes vacated only after it was determined that the
appraised velue of the lend euceeded Mr, Gounihan's bid,

in view of the foregoing, we are unable to conmclude that Mr,
Counihan was unjustly deprived of the land as he contends, or that
the Depsrtment has "some sort of woral obligation” to sell the land
to him, With regerd to vour request that we consider whether a
broader survey Is indicatad, we do not balieve that such s survay
of public land sale practices is indicated by our incuiry into this
case,

Zincervely yours,

Comptrolier lenerval
of the United States

ihe Honovsble Lawrence J., Hogan
House of Representatives



