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UNITED STATES GOVERNMENT GENERAL ACCOUNTING OI .... "ICE 

Memorandum APR 2 1970 

TO The Comptroller General 

• 
FROM Director, DD - C. M. Bailey~~.~~ 

SUBJECT: Request for Legal Opinion--Congressional Inquiry 
on Amounts due the Government for Air Force Launch 
Assistance to COMSAT (Code 87515) 

Pursuant to a request from Senator Mike Gravel of Alaska, dated December 
18, 1969, we have initiated a review into the question of whether the Com­
munications Satellite Corporation (Cru~AT) has received preferential treat­
ment. This preferential treatment comprised unbilled costs in excess of 
$4,000,000 for communications satellite launch services provided Qy the 
Air Force. The Senator requested that we (1) determine the best method to 
recover this or any other amounts for the U.S. Treasury arising from deal­
ings between COMSAT and the Government and (2) recommend how to correct 
such a situation in the future. 

We believe that the follOwing refere~ces apply: 

--User Charges Statute (31 U.S.C. 483a); 
--National Aeronautics and Space Act of 1958 (July 29, 1958) 

(42 U.S.C. 2451); 
--Communications Satellite Act of 1962 (August 31, 1962) (47 

U.S.C. 701); 
--The President's Policy Hemorandum of May 17, 1966; 
--Bureau of the Budget Circular A-25 (September 23, 1959) 

(amended October 22, 1963); 
--Department of Defense Directive 7230.6 (August 31, 1961) 

(cancelled Qy DOD Transmittal 66-31, December 20, 1966); 
--Department of Defense Instruction 7230.7 (December 20, 1966). 

The facts in this case are sumnarized in a report draft Qy our Atlanta 
Regional Office, forwarded to us on March 12, 1970. A copy of the draft 
report (less attachments) has been furnished to Mr. of the 
General Counsel's office. Briefly, NASA and COMSAT have negotiated written 
agreements providing for NASA to furnish launch support services to COl1SAT 
on a reimbursable basis. Some ,of the services NASA agreed to furnish are 
actually provided Qy the Air Force. The lru;tguage of the agreements, however, 
does not specify which costs shall be reimbursable. 



On the first launch (Early Bird), althQugh the Air Force computed costs 
of $922,110, only $23,557 was billed to NASA ani, in turn, to COXSAT. This 
billing was made on the basis that the launch was a research launch and,as 
such, should properly include only "out-of-pocket" costs. Excluded were 
direct costs of $442,000 and indirect costs of $457,000, including depreciation 
of $153,000. Subsequently, Early Bird was used commercially and controversy 
arose as to the question of whether full user ch,9Iges should have been 
collected. 

Acting for the Air Force, the Department of Defense (DOD) agreed that 
the billing for Early Bird would not be changed and that only direct costs 
would be billed for the second, third, and fourth launches. Thus, all in­
direct costs were excluded. DOD and NASA further agreed that for subsequent 
COMSAT launchings, billings would include all direct and indirect costs with 
the exception of depreciation. Both NASA and the Air Force agree that 
depreciation is a proper charge but that in the absence of an auditable system 
for determining depreciation, the billings to COMSAT would not include rumounts 
for depreciation. 

Under current practices, Air Force billings to NASA are added to and in-
.. cluded in NASA's billings to COMSAT. The NASA bill incluies, for overhead 

and administrative expense, a surcharge of 15 percent of the costs of NASA 
launch services, project management, engineering support, and DOD contract 
administration; and a surcharge of one percent of all other costs, including 
those billed by the Air Force. 

The payments received from COMSAT are placed in a deposit account with 
the U.S. Treasury, created for the purpose of holding these funds until final 
settlement. Within two years after the date of a launch, final bills for 
the costs of that launch are prepared. Bills are submitted to CorvISAT ani 
either NASA makes a refund or credit against the next launch, or COMSAT makes 
an additional payment, depending on the differences between the estimated and 
actual costs. Only then are funds released for reimbursement to the Air Force. 

With the exception of the 15 percent and one percent .surcharges, all funds 
received from COXSAT are used to reimburse NASA and Air Force appropriations 
accounts. The User Charges Statute provides that rumounts collected shall be 
paid into the Treasury as miscellaneous receipts. 

The User Charges Statute states that services or things of value provided 
by any Federal agency to any person or entity shall be provided on a se1£­
sustaining basis t~_~he full extent possible. However, the Statute also 
authorizes the head of a Federal agency to: 

"**,< prescribe therefore sa.ch fee, charge, or price, if any, as he 
shall determine, in case none exists, or redetermine, in case of an 
existing one, to be fair and equitable taking into consideration 
direct and indirect cost to the Government, value to the recipient, 
public policy or interest served, and other pertinent facts***". 
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NASA believes that because of the provision in the NASA Act Soc. 203 
(b) (6) that NASA is authorized to pooperate with public agencies in the use 
of services, equipment, and facilities without regard to reimbursement, the 
provisions of the User Charges Statute requiring reimbursement of full user 
charges are not appropriate. On the other h&~d, the more recent Ca4SAT Act 
requ.lres NASA to provide services .Q.1LLreimbursg,ble basis for the establishment, 
operation, and tn.'lintenance of the communications satellite system. 

It should be noted that, despite the stated NASA position, current arrange­
ments apparantly contemplate reimbursement of all costs, including depreciation, 
at such time as it can be accurately determined. However, NASA feels that, at 
this late date, it would not be proper to attempt to collect full charges for 
past launches. The Air Force has not commented other than to say informslly 
that it would be "nice to get the money back." We are of the opinion that 
the User Charges Sta.tute is applicable, and that an attempt should be made to 
recover full user charges on all past and future COMBAT launches. Should 
depreciation be found a proper reimbursable cost, under the statutes, we con­
template proposing that it be billed on an estimated basis, with the proceeds 
perhaps held in escrow until such time as the proper amount can be more accurately 
established. 

.. Our specific questions are: 

(1) What cost,s are NASA and the Air Force required to obtain reimbursement 
for on COMBAT launches, including theEarly Bird launch and continuing 
through launches covered by the current NASA/COMBAT agreement? 

(2) If reimbursement of full user charges is required, does the agreement 
between NASA and DOD not to recover full user charges from COMSAT pre­
clude their subsequent reopening of the matter and the recover,y of 
full user charges? 

(3) If the answer to question (2) is in the negative, should an attempt 
be ma.de to reeover the unrecovered or unbilled Air Force costs in­
volved in the COMBAT launches? If so, how? 

(4) Should reimbursements received from CaMSAT be credited to miscellaneous 
receipts or to the appropriation from which the funds were expended? 

Atta.chments to the Atlanta Regional Office draft report, referred to above, 
are available for your review. We also have available for your review copies of 
the agreements between NASA and CaMSAT for launch services. 

cc: PD&E (2) 
Director, FOD 
Regional Manager, Atlanta 
Director, Civil Division 
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