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UNITED STATES GOVERNMENT GENERAL ACCOUNTING OFFICE

Memorandum MR 2 870

TO : The Comptroller General

FROM © Director, DD -~ C. M. Bailq&ﬁf<9h37[%>a’ \

SUBJECT: Request for Legal Opinion--Congressional Inguiry
on Amounts due the Government for Air Force Launch
Assistance to COMSAT (Code 87515)

Pursuant to a request from Senator Mike Gravel of Alaska, dated December
18, 1969, we have initiated a review into the question of whether the Com-
munications Satellite Corporation (COMSAT) has received preferential treat-
ment. This preferential treatment comprised unbilled costs in excess of
$4,000,000 for communications satellite launch services provided by the
Air Force. The Senator requested that we (1) determine the best method to
recover this or any other amounts for the U.S. Treasury arising from deal-
ings between COMSAT and the Govermment and (2) recommend how to correct
such a situation in the future. '

We believe that the following references apply:

--User Charges Statute (31 U.S.C. 483a);

-~National Aeronautics and Space Act of 1958 (July 29, 1958)
(42 U.S.C. 2451); V

--Communications Satellite Act of 1962 (August 31, 1962) (47
U.S.C. 701);

--The Pregident's Policy Memorandum of May 17, 1966;

~-Bureau of the Budget Circular A-25 (September 23, 1959)
(amended October 22, 1963);

--Department of Defense Directive 7230.6 (August 31, 1951)
(cancelled by DOD Transmittal 66-31, December 20, 1966);

--Department of Defense Instruction 7230.7 (December 20, 1966).

The facts in this case are summarized in a report draft by our Atlanta
Regional Office, forwarded to us on March 12, 1970. A copy of the draft
report (less attachments) has been furnished to Mr. of the
General Counsel's office. Briefly, NASA and COMSAT have negotiated written
agreements providing for NASA to furnish launch support services to COMSAT
on a reimbursable basis. Some of the services NASA agreed to furnish are
actually provided by the Air Force. The language of the agreements, however,
does not specify which costs shall be reimbursable.



On the first launch (Early Bird), although the Air Force computed costs
of $922,110, only $23,557 was billed to NASA and, in turn, to COMSAT. This
billing was made on the basis that the launch was a vesearch launch and,as
such, should properly include only "out-of-pocket'" costs. Excluded were
direct costs of $442,000 and indirect costs of $457,000, including depreciation
of $153,000. Subsequently, Early Bird was used commercially and coatroversy ’
arose as to the question of whether full user charges should have been

collected.

Acting for the Air Force, the Department of Defense (DOD) agreed that
the billing for Early Bird would not be changed and that only direct costs
would be billed for the second, third, and fourth launches. Thus, all in-
direct costs were excluded. DOD and NASA further agreed that for subsequent
COMSAT launchings, billings would include all direct and indirect costs with
the exception of depreciation. Both NASA and the Air Force agree that
depreciation is a proper charge but that in the absence of an auditable system
for determining depreciation, the billings to COMSAT would not include amounts
. for depreciation.

: Under current practices, Air Force billings to NASA are added to and in-

cluded in NASA's billings to COMSAT. The NASA bill includes, for overhead
and administrative expense, a surcharge of 15 percent of the costs of NASA
launch services, project management, engineering support, and DOD contract
administration; and a surcharge of one percent of all other costs, including
those billed by the Air Force. :

The payments received from COMSAT are placed in a deposit account with
the U.S. Treasury, created for the purpose of holding these funds until final
settlement. Within two years after the date of a launch, final bills for
the costs of that launch are prepared. Bills are submitted to COMSAT ani
either NASA mskes a refund or credit against the next launch, or COMSAT makes
an additional payment, depending on the differences betwzen the estimated and
actual costs. Only then are funds released for reimbursement to the Air Force.

With the exception of the 15 percent and one percent surcharges, all funds
received from COMSAT are used to reimburse NASA and Air Force appropriations
accounts. The User Charges Statute provides that amounts collected shall be
paid into the Treasury as miscellaneous receipts.

The User Charges Statute states that services or things of value provided
by any Federal agency to any person or entity shall be provided on a self-
sustaining basis to the full extent possible. However, the Statute also
authorizes the head of a Federal agency to:

"%k pregeribe therefore such fee, charge, or price, if any, as he
shall determine, in case none exists, or redetermine, in case of an
existing one, to be fair and equitable tsking into consideration
direct and indirect cost to the Government, value to the recipient,
public policy or interest served, and other pertinent facte*¥*",



NASA believes that because of the provision in the NASA Act Tec. 203
(b) (6) that NASA is authorized to cooperate with public agencies in the uge
of services, equipment, and facilities without regard to reimbursement, the
provisions of the User Charges Statute requiring reimbursement of full user
charges are not appropriate. On the other hand, the more recent COMSAT Act
requires NASA to provide services on a _reimbursable bgsis for the establishment, -
operation, and maintenance of the communications satellite system.

It should be noted that, despite the stated NASA position, current arrange-
ments apparently contemplate reimbursement of all costs, including depreciation,
at such time as it can be accurately determined. However, NASA feels that, at
this late date, it would not be proper to attempt to collect full charges for
past launches. The Air Force has not commsnted other than to say informally
that it would be "nice to get the money back." We are of the opinion that
the User Charges Statute is applicable, and that an attempt should be made to
recover full user charges on all past and future COMSAT launches. Should
depreciation be found a proper reimbursable cost, under the statutes, we con-
template proposing that it be billed on an estimsted basis, with the proceeds
perhaps held in escrow until such time as the proper amount can be more accurately

‘established. '
Our specific questions are:

(1) What costs are NASA and the Air Force required to obtain reimbursement
for on COMSAT launches, including theFarly Bird launch and continuing
through launches covered by the current NASA/COMSAT agreement?

(2) If reimbursement of full user charges is required, does the agreement
between NASA and DOD not to recover full user charges from COMSAT pre-
clude their subsequent reopening of the matter and the recovery of
full user charges?

(3) If the answer to question (2) is in the negative, should an attempt
be made to recover the unrecovered or unbilled Air Force costs in-
volved in the COMSAT launches? If so, how?

(4) Should reimbursements received from COMSAT be credited to miscellansous
receipts or to the appropristion from which the funds were expended?

Attachments to the Atlanta Regional Office draft report, referred to above,
are available for your review. We also have available for your review copies of
the agreements between NASA and COMSAT for launch services.

cct PDEE (2) :
Director, FOD
Regional Manager, Atlanta
Director, Civil Division
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Indorsement
Directer, Defense Division

Returned. The so-called User Charges Ststute, 31 U.8.C, 483(a), vas
approved on August 31, 1951, end conseguently waz on the books of the
Government st the time when the Congress wes considering the legielation
vhich ultimetely was enacted as the Communicstions Sstellite Aot of 1962,

The Uszer Charges Statute is generel in scope end states therein that 1t

is the sense of the Congress that all services etc., provided to any person

or corporaztion, except those engaged in the transsction of officisl Covern-
ment business shall be self-sustaining to the full extent possible and that
the fee or charge therefor shall be "fair snd eguitable taking into con-
sideration éirect and indirect costs to the Government, value to the recipient,
public policy or interest served, and other pertinent facts.! Consequently,
gince the Communications Satellite Act specificslly provides thel the services
furnished %0 Comsat whall be on & reivburseble basig, and there being nothing
in the act or in 1ts legislistive hisbory to indicste to the contrary, our
opinion is that the charges for such gervices should be determined in ac-
cordsnce with the User Charges Statubte. In this connection, we note that
Burean of the Budget Circular A-25 and BUD Instruction 7230.7, both issued
pursuant to the User Charges Statute, include ac e charge %o be mede for

the furnishing of specisl sgervices the meintensnce snd depreciation of
property end eguipment.

Accordingly, while it ie our view thst the emount of "full user charges,”
including deprecistion, should be used as & base for considering the amount
to be charged Comsat for services provided by the Government, we believe
that the scbual smount to be charged ie not an inflexible amount bubt one
thet mev be negotiated by the partie=.

There is for considerstion the fact that Comset iz & private corpors-
tion specifieally authorized to be crested by the Congress through ensciment
of the Communicmtions Satellite Act of 1062, Section 102 of that sct sebs
forth the declaration of policy and purpose of the Congress in providing
for the creation of such corporsgbion sz follows:

"Sec. 102, {a) The Congress heveby declares that it
ig the policy of the United 8tstes to esteblish, in con-
junction and in cooperatien with eother countries, as expe-
ditiously az practicable & cfpmercisl commnication:s
gabellite gystem, as part of an improved global commumice-
tions nebwork, which will be responsive to public needs
ané national cohjectives, which will serve the communicstion
needs of the United ftates and ether countries, and which
will centribute €5 world pssce and wnderstending.
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“(b) fThe new end expanded telecommmicatien services
are 4o be wade sgveilsble ss promptly as possible and are to
be extended to provide global coverage st the earliest
practicable date. In effectusting this program, cere and
attention will be dirvected %W providing such services
to economically less developed countries end sress ss well
s those more highly é@a@i@é, toward efficient and eco-
nomical use of the electromsgnetic frequency spectrum, and
tovard the refliection of the benefits of this nev technolozy
in both guality of services end charges for sguch services.

"{e¢) In order to facilitate this development and to
provide for the widest possible participation by private
enterprise, United Sbates porticipstion in the global systen
shell &e in f:«zze forz of & mva%;»s &@@mm}, sghggat %@

ongress iﬁza% gii &&tﬁ@ﬁmﬁ users sm have a&&im?ﬁﬁmgzw
gesess to the system; thet maximun competition be maintained
in the provision of eguipment gaé gervices wbilized by the
systenm; that the corporetion cresbed under this Bt be eo
organired and opersted es to meintein sné strengthen competition
in the previegion of communicstion: services to the publicy and
that the achivities of the corporntion crested wnder this Act
end ef the persens or companies participeting in the ownershiy
ef the corporetion shall be consistent with the Federal anti-
trust lews,

"(d) It is nob the intent of Congress by this Act to
preclude the use of the communicetion: satellite system for
domestic communicstion services vwhers consistent with the pro-
vigions of this Act mor to preciuie the crestion of sdditionsl
communicetions setellite gysbenc, if required to mest wiique
governmental needs or if eothervise reguired in the nstional
inkeresi.

In view of such declaretion of policy and purposs it iz evident thet
in debermining the smount to be charged for the services furnished by the
Government situetions may arise when there properly may be considered the
"public policy or interest served” and “other pertinent facte” es provided
in the User Charges Stebtute.

in swmmery and in snswer to your firslt guestion 1t iz our view thet
full user charges as contemplated by the User Charges Stetubte, and imple-
mented by BOE Cireular 4«25 and DOD Instruction 7230.7 should be taken
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into conzideration in debermining the <rrugss 0 be mads to Comsst for
launching services, However, in view of the sdministrative flexibility
in debtermining eh&rg@g, we canngt say thet Articles IV and V of the
December 17, 1964, and July 22, 1966, agreements, respectively, betveen
KASA and Comsat gravzélng for recovery of all “iéeatifiahle additional
costs” and certain other cosgieare iliegal.

Concerning your second gnd third cuestions, we see no legnl basis
vhereby Comsal nov mey be held liable 40 pay sdditionsl charges for past
satellite lsunches in erxcess of those theretofore segreed to or which might
result from & chenge now made in the menner in which such cherges were to
be computed, Articles IV and V of the agreements being binding on both
parties. Horveover, it appesrs thet the parties heve understood the billings
made and pzid es being in sccordance with the terms of the sgreements, Ve
should recommend, however, that HASA renegotiste this matter in an sttempt
to recover full costz on fubure lawnches,

As to your fourth guestion there is for consideration section 203(b)(5)
of the National Aeronsutics and Space Act of 1958, L2 vU.g.¢. 2h73(p)(5),
which provides in part thet the NHabionel Zeronsubics and Space Adminigbre-
tion is authoriged "% % ¥* {o enter into end perform such contracts, leases,
cooperstive agreements, or other transactiens as may be necessary in the
conduct of its work end on such terms as it may deem sppropriate with any
scency or instrumentelity of the United States, or with any S8tate, Terri-
tory, or possession, or with any politicsl subdivieion thereof, or with
any person, firm, associstien, corporstion, or eduvcetional institutien.

# # " (Underscoring supplied.)

T4 is our understanding thet the term "cooperative agreements’ wes
included in this legislation to sssure thet--baszed on decisions of our
0ffice concerning cooperative agreemente~ethe reimbursements received
pursuent therete properly could be used to credit the appropriations involved.
See 23 Comp. Gen. 652,

Accordingly, it is our view that the reimbursements received from
Comset properly may be credited to the appropristions from which the funde
were expended,

Deputy  General Counsel



