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DEC & 177
¢ Honorable Thorae . Laaleton e
mited States Sefate

pat Senator Eagleton:

. ?his rerlies to vcocur letter of November 22, 1977, recuesting
wr lejal opinion on severzl asvects of the Repartrent of Hous~
iy 4nd Urban LDevelornent's (HULG) determination to convert the
pptional flood Insurance Program from an industry-cperated pro=-
gaz with federal financial assistance (Part A) to a Government-
merated program with industry assistance (Part 2). In aduition
1 other matters, you asked us to give immediate consideration

to the following:

--Electronic Cata Systems (fDS) as fiscal agent.

Evaluate whether EDS qualifies as a fiscal agent under

' pection 1340(2) of the Hational Flcod Incurance Act of 136%,
42 U,5.C. 4071(a).

--Irmplementation of Part E.

' Agsess whether 20D's contract with EDS authorizing the
| reinburserent of sciuisition costs for space, peraonnel,
and rardwere "reasonanly necesesry te cuerate a Part b
cproqran” is implementation of Tart & or, as UD coantends,
»*activities prelirinary to irvlementaticon,” during toe
1 3G=aay period reserved for coencoressional review. 42
U.5.C. 4071(k).

| The kational Plcod Insuvrance Act of 19382 (Act), 42 U.8.C.
15041 et seq., enacted & comsrehensive pluesrint for the sstab-
llicimnt of 2 nationsl flood insurence proara~. i 30t aetncr-
l2ad thie Secretary cf 30D to implerent an industry-uocreted

| flosd insvrance crocram with Fecerel assistonce in sccoraance
Ivieh Part A, 42 U.S.C. 4951, and, if the :
| cetermination recvired under sacticn 12
| U.54C. 4071(a), a Governtent ozeratsd o
assistance under bart 2 of the Act,
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9, HOD, acting through the Katlonal Flood Insurance Associ-
jlon (NPIA), an association of insurance companies formed to
govide flood insurance under Part A of the Act, signed an
humnt establishing the industry-Covernment relationship
that enabled the flood insurance program to be implemented
gnder Part A, This relationship has continued until recently.
i November 2, 1977, the Secretary of HDC cdetermined that the
ration of the flood insurance prograa would be materially
jsisted by the Government's assumption of the operational
esponsibility for the flood insurance program. This determi-
sation and HUD's report to Congress on the reasone for the pro-
grem change are reprinted at 42 Fed. Reg. 58569 (November 10,
1877) .

On November 29, 1977, NPIA flled a complaint in the United
states District Court for the Pistrict of Columbia challenglng
gip's conversion of the Mational Flood Insurance Proaram tc a
part B Government operated orogram, National Flocod Insurers
pesociation v. Marris, Civil Action No., 77=2028 (D.D.C., filed
jovemper 29, 1977).  The plaintiff in the lawsuit alleges that
gup's determination to convert to a Government-operated Elood
insurance program is unlawful on two crounds, Flrst, the
plaintiff arques that unless RUD demonstrates that the Part

A industry=-operated proyram with Federal financial assistance
it a "fallure,” or that the two sides cannot agree on the terms
of the Part A orogram, or that a Pederal takeover under Part

B {8 "necessary," tha conversion to a Part B program violates
the conqgressional mandate that EUD operate the f£lood insurance
pregram on the basis of a Part A risk-sharing joint venture

) between Governnent and the insurance industry. In this regard,
plafntiff argues that BHUD's Kovember 2, 1977, report to Con=-
gtess falls to satisfy the recguirement that HOD may not convert
to a Part B Government-operated flood insurance program absent
? determination supported by pertinent findings. Second, the
plaintiff points to HUD's announced intention to contract on

) or after Cecember 3, 1977, with EDS as HUD's fiscal agent under
2 Part B progcam and arques that EDS does not cualify as a
fiscal agent since it is not an insurance company, insurer,
agent or broker, or insurence adjustment organization, as
fecuired under section 1340(a) of the Act, 42 U.S.C. 4071(a).
Based on the above allegations, the plaintiff seeks the follow-
ing declaratory and injunctive relief:
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~~declare that the HUD report to Congress, dated November 2,
1977, 42 Fed. Reqg. 53569 (November 10, 1977), justifying

the program change, fails to provide sufficient justifica=-

} tion to satisfy the recuirements of section 1340 of the Act,
f 42 U.5.C. 4071, for cenversion to a Part B Government-
operated flood Insurance program;

==igsue prelirinary and permanent injunctions restraining.
the Secretary of HUD from proceeding with the conversion
to a Part B Government-operated insurance vrogrza in re-
liance upon the BUD report to Congress dated lovember 2,
1977, 42 Fed. Reg. 58569 (lovember 10, 1977);

==declare that the Secretary's announced intention to
contract with EDS as fiscal agent of HUD violates sec-
tion 1340(a) of the Act, 42 U.85.C. 4071(a); and

=--fissue prelicinary and permanent injunctions restraining
the Secretary of FUD from contracting or otherwise
agreeing with ECS to serve as the fiscal agent of HUC
under section 1340(a) of the Act, 42 U.S5.C. 4071(a).

We understand that a hearing on plaintiff RFIA's motlion
for a teuporary restraining order or preliminary injunction
has been set for Friday, December 9, 1977, at 10:30 A.M, in
~ the United States District Court for the District of Columbia.

In recognition of the primacy of the judiclary to pro-
vide a meaningful resolution to the matters in litigation and
because we are concerned that our opinions on matters in liti-
gation may interfere with or prejudice the interests of a
pacty, it is our policy not to comment on matters that are
under judicial consicderation. In view of the present litica-
tion and this lona astanding policy, we must therefore decline
to answer your cuestions, The status of EDS as a fiscal agent
is directly in issue in the pending litisation. while the
nature of the HUD-EDS contract has not as yet been brought
to the court's attenticn, HUD's authority to enter into this
contract may be deperndent on another issue that is being liti-
gated: whether HUD had a sufficient basics for making the
program change, Any comment we might make regarding the nature
of the BUD~EDS contract may be of no significance until this
larger issue is resolved. For these reasons, I do not Belleve
that we should collaterally intrude into the pending litlgation.
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- Your November letter also asked about the reguirements
'ﬁrl Pacrt B takeover, althougn an immedlate response was not -
Wnted. Specifically, you asked us to

! "1, * * * pPetermine whether the flood

/ insurance program reached that 'last resort'
where it no longer can be carried out under
Part A and would be 'assisted materizlly'

! by the Government's assumption of operational

! responsibility?*®

- This question, in essence, addresses the propriety of
e insurance program changeover and ie also presently under

Hﬁlclal r:vigw. Accordingly, we must also decline to com=
punt on tnis issue,

Sincerely yours,

SIGNED ELMER B. STAATS

1 Comptroller General
J _ of the United States
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