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Attention: Er, Nilliem 7. ﬁnﬁaa,
: Profmiml Staff

deﬁrgchﬁmmz ;

Mmummnhﬂwdmwﬂ, 1953, signed by
Mr. ¥illiam B, Darden, presenting two questions relative to the
m«mwmmmwmmmxg

mznmw thmzyoti’nbueln
155, 82d Comgress=, 65 Sm.; 336, %A:mg that the Commit~
m-»aWMmatmmhaﬂofthMofﬂm-
wm project in accopdance the
otmtiaaéﬂlett&tm,éﬁsm.jés | so-

§

Mﬁam, whﬁ,afi’tﬁlielnlﬁ,mw
c:tuum,wmnrmamumsnmww

tions spesifically ineluds lesd acquisition, whereas noﬂstth—
- do nat, - The particular ssthorisstion in question is as followss
"Navul Adr Ststion, ¥illow Grove, Pennsylvenias “Additional avie-
don facilities, $§,339,0m¢ (65 Stat. 315)4” Since some suthore
isations {n the sct specifically ineclude the sequisition of land
md the Willow Grove sutherization and others do not, application
«wmaummm«mm "axpressic unies est ex-
tlusio alteriue,” makes itquiuclmtmmwwm
ﬁwmmmmcmmmqmmimdm
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ﬁn mhmmmimbmsummmmm
Metm in ailitary and naval installations slearly imdicate that
both the Committes on Armed Services, House of Rapresentatives, ad
mumthgmmwumumWe:m
opinien that speciffe inmclusion of land asquisition in sn authorisa-
tien for a particular installation waer necessary ia order to pernit
land acquisition at such imstallation. Co pages 1656 and 1657 of
the Bearings defare the Camittes on irned Services, Heuse of |
sentatives, 02 Cmpgress, on H.B. L32L, & related bill te H.?. h9olk
’Mﬂtmulybm?&nclulﬁgmtonaﬁngé&mu&ot

mwamwmmamgrmmamm that
,uwummmmmumwaaxmm;mm
wummmmmmhtmm, but not very mueh, sir.

*!h-cmm Well, 1t dossn't make & bit of difference what
it in. Your items must show thei the woney 13 going te be speat fer
the itom szys in the book: BNow I certainly hope that 1t doesn't
other itews, that the item says one thing but it inclundes
» mmmwumwm There 1s nothing in
luinuf.mteaaqaiﬁng lend, 3o if you have to have
m,mmwmummm. Don'¥ try to take any warew
house money and buy sowe land, besauss the sot will read, ‘iirfisld
pavensate, operatienal famﬁu, aireraft maintenance facilities,
m.nm., md storsge facilities, $11,380,000,' ¥¢ couldn't sven
wmmmmmtmmmmmdmm
have Vroloen down 1ike you have iz this book. 3¢ if you have te have
sy land, we better write It in the bill that you have to have some
M,imhade@mkiﬂgmmﬂmt&mmhmw
itteamethu'pum How we must not
have acy kind of doings like that.

"Colonel GRIVGS. M, Chairman, I would like to zake & wiate
mant that nowhars else in this book is thers any itex that would
seme near that, bessuse the laxd that iz necessary to be asquired
is #0 ststed and nade & part of the request separately.

The CHADIMAN, I ses. It ix net even statsd in the book, It
Yo want to duy this land, the cermities would sy, 'Yhere did you
vt the authority?' Well, you would say, 'We didn't have the an-
thority, We took a 1{tile wvarehouse money and bought it.' You sust
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Mambymkmﬁ&; Eavised Statutes, as
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mmmm,m.muemlss,ummmwumgm
mmmwwmmmwm This sct Like-
wiss contains liste of authorisations and specifies fer each install.
ation listed the exsot itens authorised theveby. Here again, some of
m individual installatlion suthorizstiens include specific sutherity

far 1and soguisition while mont of them do met. It does not seem res-
M umwmcmwmmmumew

mthorizations for land soquisition at stated isstallations

and & gemaral suthorization persitting land acquisition anyshere
‘#imce the general sutherization weuld render the cpceiﬂcmum-iu-
tions previsusly grasted in that ast mers surplusage. Ascordingly,
this Office conours with the Comaitise's position that e mﬁm
hors in question should not ba regarded as general subhorisatiens for
1t moquizition, but as merely permiiting suéh procurewsnt, wmre
mmmummnamﬁmwum
sivanes-peyuent predibition contained in secties 3645 of the Revised
‘Statctes, and as peraitiing tiw coeencensnt of comstruction thereon
without obtaining prier spproval of Juﬁsummwmntm
Mumwmmﬁs thaW&atuMc,

, znmmgwummm,%mmmmaotwmm
isdications 1o ths lagislative histories of Publie Laws 155 and S3h
that she sections dare im questien were intanded te be given the zsame
construction as similar seetions im prior sutherization acts and the
Mamwu.msxms.w,amam,m
quently enacted a8 Fublic lLaw 56k, sppreved June 17, 1950, that

tion Ol of the b1l /identical vd.th the seetions heres in questi
autherizas the saquisition of land and interssts thersin whon neses
sy to sasomplish the coustruotion authorised in this LILY, asthere
ises advance paynents ¢¢ be made in sennection with such soguisitien
witheut regard to seeties JGiS, Revised Statutes, and, in cormweotien
with the soustruotion for the special-weapons project, authorises
commanoement of constraction prior to spproval of tith to. sueh lands
by \he Attorney Cemeral ss is normally required by section 355, Ree
vised Statutes, ¥ ¥ # ¥ Consideration zlso was given to the discusw
siom on pags 637 of the Hearings befors the Committes on Arwed Serve
ioes, louwe of Represamtatives, 824 Cengress, on H.R. 769L, wherein
it was indiasted that the Department of the Afr Force viewed this
provistion as new substantive autdority which wonld authorize ths ssqui-
sition of land when needed for an approvad projest even if the project
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authorisation did not inciude land sequisition. However, it is to
be noted that tha Commities did not specifically approwve the opinien
sxprsssed by the Alr Force, and, Indeed, one meuwber stated that such
epinion was "a coneidersble departurs from our normal idea shout xue

 tshorising the acquisition of land.” Also, on page 178L of ths Hesr-
ings befora tha Committes on Hike L52L it was stated thst the sestiom
in question was “the authority to imltiate work and nake advance pay-
ments® which, of course, is substantially in sccord with the opinien
expregsed by this Office horeinsbove, In view thereof, ad particu~
1xrly in the 1ight of the emphasia placed by both the ﬁonnittea and
the witnessss upon ths absolute neceasity for ineluding land asquisie
tion in the individual installatien authorisation in order to mrthere
ise the asquisition of land—ewith no indication that eithar the Come
aittes or the witnespes belisved that the acts contained any poneral
Lux! saquisition authority—<as set forth in {he answer to question

together with ihe manifest sbsurdity of holding that &

singl % sontaing both specific authorisation for acquisition of
land st cortain of the listed installations and peneral anthority
which would permit such acquisition at any and all of the listed ine-
stallations, the conclusion get cut above is belleved to be the ealy
one that logiecally eould be rsached.

Tha third quectm prosented 1s as follows:

*In what ofircumstances do the Acts of August 18, 1890, as amended,
(50 U.8.C. 171) and of August 12, 1935, as smended, (19 zt.s.s. 1343)
oonstitute authority for land scquisition in instances where the soquie
gition ia not ctherwise authorized by law?"

There de not appear to be any prior decaisions this Office spe~
eifisally pertaining to the scops of 50 W.5.C. 171 The courks id
- intarpreting thig provision have held that it giveg the Secretary of .
| War (now the Secretary of the Arxy) Lroad powers in the selection of
' sites %o be eondenmned, teogether with antharity to deternine whelher
mmtwmﬁhthelmhboiagtakanisa:nnmmc,
zummwwmimﬁmm&mmmamw

ing, See City of v. United sam 12l Fed. 2d 9%, mm‘m
. Jade Q) Qnvy W y 'v'.,\ g ..; _ 3 »-,. " A*, ’;

However, I do not read thoss casez as helding that the statule
in question cemtitm sufficient suthority for the purchass of land
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mmmumwwnawmw

for the land, Yhile it has been held that ths pesur granted the

WW%M&t@wwn&Wbyamem- '
MhmmﬁatimmmnmmmfeMdmw
for the purchase of real estxts, and the Court therefors refussd to
disniss. & codeznation provedding begm by the Seeretary, the Court
m that tﬁ.lc wcm.'!d mt pasa nni‘.n ampansation wag mda re

mmmmtmefmywmmwmaummmm
of any site for & public building in excess of the amount spesifice
dly'tppmymtedforthnpm :

hcard:!ngly, it is the opinion of this Offico that this mﬂ»
sion iz procedural in nsture and merely provides the nethod whereby
lsnd may De scquired where thera oxixts a separate authorization teo
u:q\:m ard pay for much land, _

The sase eenclusion pecsssarily would apply to the act 6¥ Aue
gast 12, 1935’ Puklie 263,. Thth ¢ Ry ho Seat. 610 sodie
f4sd as sections 13L3aVthreugh 1313dY0f Titls 10 of the uium States
Codw, whieh muthorized and directed the Secretary’ of War (now Seore-
tary of the Army) to determine the location of such additional perms~
nent Air Corps stations and depots, &8 well as enlargemant of existe
ing stations and depots, as hs deems essential for the effective
pesceting training of the Generanl Headquariters Air Force and: the Alr
Carps coupanentta of oversess garrisons, znd, in arder to wceomplish
the purpeses of the act, te w::aircauchlm as he doous nboessery
or deairddls tharofw¢

estion b rozmastn the opinicn of thig Office on the theais
that Congressional mnhorisatien for coenstrustion carries implied
aathority to acquire the land nevcessary for such ecnstrustion,

tttomay Ceneral, in several instances, has expressed m '
{)ﬁ iﬁﬂ sals questies See 15 OPQ Atty. OQen. 212922
g ho id, In the ocsse of Burns v. United
od. 31y the CIroult Ceurt of Appeals, Tecond Cireult,
that an got wtharizing construction of 2 sea wall ineluded ime
plied sutherisy for the mhm of land "neceseary o or proper for
the protection of the sea 8 gufficient ovarcome the prohibie
tion in Hevised Ftatute 373  v.8.C. 1, " which prohibits the pure
chase of land an account of the 'mited States except under a law |
suthorizing suck purchasa, and stgted that "The power to bulld a ses
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wall implies tha powsr to do whatever is nevessary to that end,”
The Cireuit Cfaurt of s Teath Ciroult, inm.
T2F 28 ,wtiwaridcniadﬁ?} :
mmﬁwmmmmmmmesw
ture to gonstruct and maintain roads, trails, eto., in national
Mthﬂ'ﬁotﬁn&tﬁemadm}mﬁtywmwctwm
tatn roads and other improvementa includes the power %o scquire
Iand for that purpose if it is necewsary becsuse, when legislatiwe
mathority to do o spocified thing is conferred, pewer to de all

~ those reasonsbly neceseary to its aasimnﬁi is i@uem o

However, in Waﬁ.mofmtm% ive
intent is the sll impertent and ceatreiling facter and mp {mpliea-
oes not warrant sad which was nel intended to te there. 50
de Furs 3. For & s the imclusion in Publio Law 155 of spe~
oif ‘ : ! 1and in comestion with certain prejects
wmv&wwmammuuynwmtu
. ‘ to mmmwmm

to a spacifie prahidition sequisision of land at these ine
nellstiens, Pnt'?mmwk’#ww&a
Any, 1952, 65 Stat. 76} which Mmmrcm :
mwmammm‘- “Gowtained ne greater authority
mmwmmmw;f?wm.mmsimemm
vmmmmawummgumm
Wllow Greve, the preject suthorisation is one for *additional
,mmzuﬂuw which presusably can be constructed 'on land
alresdy available, it °4s the view of this Office that there is ne
mwmwwmmmwmsmmmmm

) Ihhwdmmmw«mmwwofmm-
quiry.

Zincerely yours,

E L Fuhe




|
!
|
i
|
!

I
P A

M e M+ i e “ﬁ.-.z.a-_, Diin e de Wt

»f" STATUTORY CONSTRUCTION
,..M,L% Appropriations
SRk 1 Availability limitations

4
v
<
-
&

e B T il '
.

L e e lidied NiiwnlE
‘ f LEGISLATION .
Reports )
Real Estate v
Acquisition for military .
installation -

w v "o - — -
v P T POV S D BDUY-> S RS S
_ RFAL ESTATE
%

Acquisition

; onstruction of milit
- installation ay
odail 1 F
- , [P ‘ﬂk




