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COMPTROLLER GENERAL OF THE UNITED STATES
WASHING TON 25

v
B 34T December 5, 1947

Honoreble Charles A, Zatom, Chuirssn,

Select Uommittee on Foreign did,

House of Hepresentatives,

¥y desr ¥r, Cheirwmant

I have your letter of Hovewber 24, referring to the investlgsbions
being carried on by your fommities with respect to the organization and
adminietration of foreign &ld and recovery programs, and your request
for suchi infopmetion as 1z avellable Yo the Genersl Accounting 0ffice
on the subject of Goverament corporatioms with respect to three
specific questlons, the Pirst of which is as followss

5{(1) The setusl significance of ithe use of the corporsie fors,
from the standpoint of apprepristioss, expenditures, sccomting,
purchases, recedyts, lswsults, ete.®

Of course, in the shord time svedlable it is not possible to
furnish & definitive enaiysis and report, but it is belleved the
following comuents will be found helpful %o the Committes.

1. Approprictiopnst It is not possible to seneralize with com-
pletenses as to the acbual sgignificancs of ihe wse of dhe corporsie

form, fron the sbtandpoint of appropristions, for the reason Shet no
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consistent policy has been adopted by the Uongress in finsncing the

corporatiens, nor, in faci, is it necessarily true that there should

be entive uniformity in this regard., In general, however, it may be

gsld that if the more usual form of capitalisation is ewployed, the

significant gifference with respect toc approprictions is that tie

corporation is given a lump sum in the form of capitsl stoek or

suthority to borrow, with M%Aer suthority to use snd reuse the sum,

apd particularly to treat .it &8 & revolving fund, thus permitting the

reuse of receipts such ag repayment of loans, receipts from the sale

of goods, and the like, uliereas the normal departmentsl rule is that

income of all types {unless specially excepted) must be deposited to

the generzl fund of the Treasury and is not reuaeﬁ unless sppropriated

by Congress. The corporestion’s funds need not be reappmpriéteﬁ; the

only comparsble requirement is that the over-ell budget program of

each wholly-omned corporation zmist be submitted to Conzress each year.
There are exceptions both ways to tihis perhaps Yoo broéd generality;

thua, certuin corporations? expendlture-type activities are carried on

under regular apnusl appropristions shieh revert to the Irespury unless

obligeted during tae yeer for wiich the appropriation is magde, waile in

the cese of nuperous departments aud agencies revolving funds have been

established by act of Congress. In other words, there is no pecessary

distinction between the corporetion snd the department =2e %o sppropristions,

but the more frequent chsracteristic is that the corporationm hes a single

revolving fund while the depzriuent operates on an smnual grant of funds
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without the authority to reuse income or receipts.

In the matter of expenditures there is not s

clear Hune of dlstinctlion for the reasen ihait, while corporailons vere

formed largely for the reason that administrators preferred to find a
method of procedure which would permit expenditures by whatewver rules
they, themselves, chose to sdopt, this feature hag not wntil very
recent times been the subject of general ﬂsmmioui enactment,

and it caumob be szid with confidence tast {éungrees hag announced a
policy with respect te expenditures of corpomtim as such. Instesd,
the spproach has been to grent to certain corporatlions an sll-inclusive
authority to determine for themselves the charscter and necessity of
their expenditures and the manner in wiich they ahall be incurred,
allowed, and paid. Whers such langusge appesrs in the act chartering
i’na corporztion, there can be no question bui that Congress has cgater»
mined thut the Congressional or statulery rules otherwise directing how
the public monies shall be spent are mot of thedr own force to apply to

the corppration, but rether thet tue corporstion siasll deteraine for

- iteelfl what methods, procedures, ste. should be employed.

fhere the language as o determinivg the wmammer of expenditure,
etc., does nol appeer in the corporate caerter, the queztiehiis not st
all clear, Those operating on behalf of the corporations wdoubledly
wonld sseert the rizht to mske such determinstlons on the hasis of the
rationsle for the ewployment of the corporate formdn the first place,
and there are numerous legal msteriels (not in the form of specific
legi%é

“ion or direct judleisl holdings) strongly supporting that view,

- . v e R e L
"@“&m»ﬁawwﬂzvm@?mwmmmmmmm S




- -

However, my atiention has never been dramn to an act of Congress
gpecifying that the laws of the land do not apply te Government
corporationz merely because they are Government corporztions, and

in the shaence of such indicstion of Congressionsl policy, I sm not
in & positien to conclude breoedly what difference, 1 any, there is
88 Lo expendtitures where the corporate charter does not contain the
langusge sbove referred to. Some distinction may be found, of course,
where the restrictive stetules in terms apply only to the direct
expenditure of sppropristicns as such.

3. Accowmntbing: The m#tter of accounting is somewdsat more readily
deseribable. The sccounting required of the departments spending the
appropriations of the Congress follows & well-setfled and lomg-established
practice, even sntedating the forzation of our Séwrnment. In essence
the procedure conaiats of Yadvancing® & sum appropristed to an individual
officer operating with ér for the department responsible for the
expenditure., That officer st thst time becomes, techmicelly, indebted
to the Undted States for thet amoemt mumtil he "aceounts® for the sene,
This is done by the process of showing z lawful expendiiure of the sum,
with the result that if, in the opinion of the auditors (or, om appeal,
of the Comptroller Generszl), the expenditure is shown te heve been an
unlsawful one, no credit is sllowed for the ltem, the officer's indebied-
ness remains, and he iz gubject to sult therefarﬂi:x‘x the United States

courts, at which stage the guestion of iega.iity'ér :x".he expendi‘mre is
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tested judieially. The rulinz of the sccoumting officer is binding
upon the depertmsnts but, of course, 1s not binding in any wsy upon
Congress or the courts.

In recent years that procedure has been sllered slighily for the
civilian operaiions of the Government by the enaciment of the Certifying
Officers Aet, under whieh the particulsr persen responsible and accoun b
able for the legalily of the expenditure iz not the fiw&l‘ofmer to
whom the money wss advanced and who drew the cheeck, but, rathar, is
the *certifying officer®™ whe spproved f2e peyment and on whose spproval
the disbursing officer relisd. ‘ ‘

The result, of course, of that audit snd setﬁ}.mm gmaeedm is
thst the payments are maée by the ad:zihistra.tiyé -o;fi‘icer &t the risk
of the subsequent disallowance by the Genmersl Avcounting Office, and

in the event of such disellewence, zesuning its correctness, the smomt

is récoversble by the Jovermment either from the Wee who :fé::eimd it
in error, or fram the of ficer raspo:;sib}.e for the payment, o from his
surety. The sudit procedure varics widely according to the circustences
and nesds of the situstiom; that is, it mey eail for & voucher sudit here
in Beskington (which mey be mers or less detsiled), or it may be found

more eppropriste to uske a field audit &t the site of the operations.
Also, the auﬁit does not necessarily cgll for & reviex of ¢ach item of
expenditure; 1% is essential that wmder that plan 811 expenditures are
at least gubject to such zudlt, R
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On the other hand, the accountlng required of corporations

sroceeds upon iz somewhet different besis. In the Governnent

S

cerporetion eontrol acts of 1945 Congress direoted for the First
time that the Genersl Accounting COffice wmderteke emnuelly to nake
¢ commercial, corperate type of sudit of the finencisl trensections
of §ll the Government corporstlons. Alsc, the Comptroller General
wee authorized to utilize thet type of wndit (in those few czses
w2ere the corporations are financed by depertacntal-iype eppropriztions)
for the purpose of geliling the accounts of the officers to whom appropria-
tions are zdvanced, 4 regolation has just been adopted fo that effect,
so tazt the same audib procedure will apply o corporations, shether they
be finenced by o capital graut or by an annuel expenditure type of
appropriation, The commerciel, corporate type of sudit compreshends sn
excminztion of the aciual books wnd records of the agency, and & survey
of ife transactions on g test-chieck basis, leading up to z gomprehensive
ennusl report to the Congress, to the Presiden®, sand to the corporation.
Tae result, of course, is &r over-all or :zgency-wide survey type of audit
vhich dose not necesaarily call for exmaminstion of detaziled transections,
but which does include & resume of the entire function mnder review, its
background, anthority, and methods of apereiion,

The remalning significant difference is that the survey type of
sudit depends upon corrective action being taken by the memsgement or
by Congrese to prevent futwre errors, but it does mol include any

independent machinery for collection hack where erronsous psyments are

found to haws besn made. On the other hend, tie accounting required for
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aprropristions doss not call for a survey or periodic report en the
operations ag a vhole, but it does include the important element of
control of expenditures throngh the power of dissllowence and the
specific aunthority for, and nmecheniecs of, collectien back where
erroncous gisburgenents sre shown io have occurred.

L. Purchnges: The impertant distinction with respect to purchases Y
ig that crested by section @ of Public Lew 600, spproved Ausrust 2, wfé:“%“\& f
when (end, 23 I belleve, for the first time) Congress gave thorough
consideration to the saserted frsedon of corporstions fron Congressional
control and directed th:t in the sinsle case of pumn:ae and sule trans~
zetions the corporations should Ye regquired to folloé' the departmental
gtatute as to sdvertilsing for Lids, only wien there is inveived sm item
of expenditure from their administretive expense funds, which comprises
& relatively minor cluse of transsctions. In wzitms,t,. where operzting
expenses areainmlm, the corporstion is not 'AormaiJ.y reguired by
statute to edverdise before murchasing; whether 1% shall do so is lefd
to gdministrative regmlstion or discretion.

5. Decelpts: The matber of recelpis has been perheps sufficiently
covered above; to relterate, the department narmlly mst deposit its
recaipte into the general fmd of the Tressury, reithﬁut suthority to
reuse them a3 such, while gemerslly the Government corporation retsins
1t recelpts in a revolving fund and may reuse them withovd Congressional
reappropriztion. The only restriction in that regard would be that the

expanditure sonmehow must be within the framework of the corporate purpose
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and sust be within the budgetary program passed upon by Cemgreas in
the wmual Government Corporaticn dppropriation det, slthouga I <o not
wdarstand that this sangtion would necessarily inelu&a a miﬁaticn
upon ’f:mmsafmexpmuzeﬁ farmmmte pmgrm, wless
adopted by specifie Cangmmom action. ‘ o

6. Lo» pulta: memmofmmummmﬂawm
distinetion. Rormally s Gﬂmmt éeynrtﬁwt ‘by itgelf is not suable,
mmrum&atmmmtnmtmmﬁwmmﬁm
Government and is entitled to the immomity from sult which ettaches to

the soversign. The curporation, havever, is m.'ie 8s such, snd that
distinction hae been given full effect h?; the awmiamﬁw sgencies
end by the courts (see Eelfer & Keffer v. BJ.Cy, 306 U.8. 381). To
s certain mt-azam the past year mtaiﬁmmzmemm

Jies 0 ‘oS, 543
because of the m‘hmnt of the Federal ‘I’ort Claine ket, a;imet now thst

brench of litig;ﬁm tith- respect to tort elaims ;:;.s coversd !rg that aet,
mmuve of the prior difference ehmﬁmm the ccrrmtim‘
For suits umier contracts the difference is not p@h@s es reel urit

Mk 3,18%7 24 St SUS
ey appesr to bLe on the Mwe, since; wder the Tueker Ls_t, the :

Goversment is fully susble for breaches of contracts by t&e'ﬁmmtﬁ,
end siace, in fu{:,, the Governpent has slso & nm&;ér of times beoeh held
to be susble for the defsults of Govermment corporations. Thus, the
gifferance isbe}.ieveé tobelargelyomof proco&m and net ef
substantive jmportance. “ R
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Your second guestion ia:
w2} st lsportunt statubtery provisions of a restrictive or

axemptive nsture apply to government corporstians which do mot apply
to other governmeni agenclss, zud correlstively what restrictive ami

exemplive wmsasures apply to erdiaazy governsent sgencies which do not
epply to govermment corpoputions.” ‘ ‘ ‘

Altaeugh freedon m,'gmeml Jaxs rsguiatm the edministration
of Government depariments end agemciss is freqmﬁtly citeé‘ 28 one of
the principel ressons for ghe crezticn of Govemm?ieat cor;m‘ntm, in
practice that ﬁ-eadom has mie& gmatl;;r, ﬁepen&iz:g o m }zngmge of
the corpar&thx's charter or ame* em‘bling 1@5&31&»19:& a5 ueil as the
lsngnage of L@ &anaral laws. 1 zo0d many of tﬁa Gwemmt emomtiou
have specific authority in ng charters to daﬁar’aina ané preserl‘m the
menner in nlziciz thedr abiiv'&*ians ﬂhii...t be immmm& té‘:eix expenses
sllowed and pmd {xrey, saae?.ime& syeeificany withaut regax:d to the
prwisiana of any athar va gcvemiug ﬁ%w az:pmﬁ.itwa pablia rmda
{(20IC}. In other ceses uuch determinations ave e:preaﬁly sade final
and ¢ cld&d.ve upon a}.l other officers of ihe Govemmt. ‘

Eiuwever, other st;&tu‘:.es heve modified sueh brwd mztamity. Aol
approgriati@ ‘eets suthorizing the expenditure “f< iebmmt@ jf}_m&s for |
administretive ax;xen.«ehn&?e linited the smount &m‘i apiecifm the objects
of guch expens—aa. &sc, the praciice has %ecqzné-‘ ._grgyva}entfin.me such
csges of granting spscisl authority to incur ex?m:ses Zor'iiﬁs:h exXpress
suthority is required by gemeral provisions of ::.ss. Sueh sppropristion
ects iave even prohibited the use of corporate vma;s for ai*‘bain TPOBes.

Exemples of these types of mnsxm will be famd in Title IIX of the
“.zs
#—4’/‘.‘ X Nt

ﬂamumnt Garpomtiaas Appropriaticas Aet of 1%7 "’f"’ b ,,qu 5 “?v
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In cases where the baazfi of directors hes &uthari%y to determine
the co;-maﬁea'a W, ﬁf.hmzt vegard ts ather lax, the Comptroller

Gcneral has Imld that m m sbasence of the exmiu of such axzﬁhﬂri@,
the gensral lax spplied. s e |

ﬁmxt of the so-callsd "reatrieﬁive statutes® apply to approprizted
ﬁmds snd 8o ere el&imed by the cargera%iona nat to affeet mgppropriatea
funds of a Memem eszpaz-atim.‘ Other statutes, directed st Govern-
ment wﬁvities in gmeaml, pay by mir terms or interpretation affect
the eorporaﬁnna. ?::m.ie Ly &)0, 794h Congress, approved Amgast 2,
1946, ant-hatiiing certain aéminiatraﬁve expenses in the Government
service, npplies to wnolly«med Govermment corporations. One reason

thgﬁ the question se to what gtatutes do or do not apply to the Govern—
ment carpmﬁm nee not been fully settled t5 that until recently the
Gensral Acemting foice has lmd ne ecmim: to pass on th
of nost sweb carp@rations. - e : G T e
m: ﬂm reeson, 1t isknat peasible to snmr your ques
definithﬂy and m gazzere}. tem&; sn importa«xxt spaeiﬁc diffmce

'tmr thim mtti&n 1a as *‘ellmz

'(3} The éistimtion in f‘ereign law between the operstion on
toelr territory of foreign-omued public corporations or their sﬁb—
sidigries, as appﬂse& to fzelé offices of eztcntive sgencies of

foreign govermuments.”

One phase of tais question--that is, mﬁwsra Governmsat corpora~
tion uay not operate sbrozd more convenienlly wnd wore afi‘actively whare
a comiaglinﬁ af aetintias with téze local governments mgy be regquirede—
1y coverad by the re;;art of the Committee on
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Yoreign Affairs of the Heuse of Representatives ismued in comsection
with the bill to reimsorporate the Institete of ‘:mr-.mm Affairs
(Rouse Bepert Bo. 955, 80th Congress). imother phase favolves the
question whether the freedon from local taxation, police regalatim,
cuptone laws, end other insidence of faraignlata mmmwx
8hﬁeam&dbe entitled wpnder the doctrine ofmareignm%y,

mry in some countries be lost where ihe cholce is made o o;:ers;he not
directly ss s Governnent operation, but indirectly through the mediwm
of a corporation, wpeci&ny 50 f the charter be obtained wnder foreign
law, In t&a time mﬁable I e not fn position bé‘ examine tbe _guestion
sdequately, but a mmber af useful references on this guestion sre
found in Volume II of Hackwarth's Digest of Internationsl Lew at

pages 471, 4?5%8? See alao the raferezma in Juﬁge Eeck's opinian

m Rav. ?51;/

i% 1s mgnizad that the foregoing discussion is not. sn adequate

treateent of many of the questions m ralige, snﬁit is suggested s
more helpful treatment defimitely could be furnished 1f theve vere
available specific duts as ho shat activities the éantmplated azsney
is planned to udertake. If I can be of further aid in the matter,
particularly alomg the lines just suggested, ple&se feel free to eall

1/ It any be fmmé aecalury t@ provide by atam 'by *Breaw, c;r by -
Executive agreesent for this imwmity ia emyiag out %:he pmgrn N
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upen me., I you prefer, it might be mere effectively considered
tarough the medium of an inforsal discuﬁsimtﬂiﬁ uesbers of &y steff,
wio, of course, would be available &t your call,

Sinecerely yours,

[8ignad) Lindsay C. Tafm

Conptroller General
of the United States.




