COMPTROLLER GENERAL. OF THE UNITED STATES

WASHINGTON 4
MAR 27 =
Hni’zed States Mayitime Commissicn.

: MM reference is made to eorrespomdence between your
Jomission and this office relative to the legality of contracts
"Ms. dated July 13, 1938, and uC-59-4, dated Oetober

gwarde 4 contractor
PSR e

In the case of contract MC-59-4, whieh involved the furnish-
of ‘eertain interior decorating services in comnecticn with &

y somstructed vessel, this office wus sdvised by Commissmion
dated July 28, 1939, that "There wae no advertising in eon-
tion with this eanbmct due to its highly speclalized require-
.. A sathority for dispensing with sorpetitive bidding under
sirewastances relisnce was nlaced in saiqd letter upor section
‘%he Mercbant Harine Act, e mgngm, 52 State 954
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In the cace o contract 1i0e~95, which involved the Furnishing
sortain areldbectural services, blus prints, etc.., for a pro-
poud:uauli this offico was advised by Gommission letier dated

October 28, 10, that ~

4 % The reoord shows that there vas no available eompetitor)
that this was known to the Commission especially sfter iis negotis-
tions with the enly ether organization which was physically equi-ned
;om fme work and that no advertising was rojuired to establish
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isain, as authority for dispensing with sdvertising un er sueh
Arcumstances there was cited section 207 of the kerchant Harinms
¢t, as amended. .

Bect.cn 207 provides -

_‘ﬁm Com:ipgion may enter into sugh coniracts, uson behalf
I the United States, and may m#ke such disbursenents zs may,
1ts discretion, be necessary to carry on the activities
Buthorized by this Act, # % = in the same man:er that & private
ation may sontract within the sgope ol the authority
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conferred by its charter, All the Coxmisgion's financial trans-
actions shall be audited in the General Acoounting Office accord-
ing to approved commercial practice as provided in the Act of

. ¥areh 20, 1922 (42 Stat. 444)s Provided, That it shall be recognised
i that, because of the business activities authorized by this Act,

3 the accounting efficers shall allow credit for all exrmenditures
shown to be necessary because of the nature of such suthorised
activities, notwithstanding any existing statutory provision to the
contxarys. The Comptroller General shall report awmally or oftener
to Congress ::w departure hy the Comnission from the provisions

of this Act.

1 assume 1t would mot seriously be contended that the stateent
in this sectivn that the Comuissicn may enter into contracts neces-
sary to carry on activities smuthorised By the sot ®in the samo nanner
that a private corporat on may contraect within Lhe scope of the
suthority conferred by 1ts charter", means that in the making of
contracts it is within the discretisn of the Commission tc ignore
statutory requircuents rithout regard to whether there be nscessity
for such action. However, sect ci 207 does apoar to contenplate
that the Commiseion shall be permitted a considerable amount of
ldatitude in eontractual masters, and that if a devarture f{rom the
uswal rules governing the wmakiny of Goverimeni eoniracts is neces-
8ary because of the unususl or business character of the activi.ties
involved then the Commiseicn in the exercise of the broad diseretion
vested in it by the ast may authorize such devarture., But there
rusi, of ccurse, be basis Lor suci: agtion of the Comalssion; the
discretion vested in it to relsx the rules as msed arises may not
bs exereised arbitrarily.

If a contract i's mace by the Commission without adberence to
the usual rules, and no showing of a reasonable justifisation for
the failure to adbere to thoge rules is made, it is considered to
be the duty of this cifice in the audit of the accounts of the
disbureing officer involved to question the validity of such contract
and Lhe expenditures macde thereunder, However, if the Commission
in such a case asserts that the failure to eomvly with the usual
statutary resuirenents was considered necessary or expedient
because of the businesc nature of the suthorised activity involved--
and a reascnable showin: in support of the action is made—then it
is congidered that this oifice is justified in allowing credit for

be exsenditures involved. This is understcod to be the meaning
of the provision in section 207 that -




W% # # it shall be recognized that, because of the tusiness
activities authorised by this Act, the accounting officers shall
sllow credit for all expenditures shown to be necessary because
of the mature of such authorized activities, notwi
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" In the present case, as abow noted, it is reported by the
Commission that contrast MCo-95 was entered into without advertising
because competition was mol available and that contract MC=59-A ’
was awarded without advertising btecause of the specialized character
of the services involved., Under the circumstances presented these

' sppear reasopable and are considered sufficlent to
Jutity the oconclusion that the act of the Commission in dispensing
with advertising was not improper. Accordingly, the procedure
ollowed in making these contracts will not be further queetioned.

To faeilitate the sudit of the Cocmmission's fimancial trans-
ctions and the settlement of its sccounts, it 1s sugpested that,
An all cases bereafter arising in which there is a departure from
the established rulings cowering the making of public contracts
mdthe ‘expenses of public funds, there be transmitted to this

s, along with the involwed contracts or wouchers, a full show-
a8 to the basls and reason for the actlon of the Commission.

I understand this procedure was agreed upon at a recent conference
n representatives of the Commission and of this office and
pelieved it will obviate the necessity for the interchange
of correspondence, with attending delays, such as has taken place
iu ho past. Your cooperation in this regard will be aopreciated.

Respectfully,

Canptroller General
of the United States.

ot
‘.p;





